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THIRD PART 
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INSTITUTES 


Laws of k ngland: 


Concerning High Treaſon, and other Pleas 
of the Crown, and Criminal Cauſes. 


8 


bh PS. "> >» - 
The F ourth nition. 


Keel 11. 


Quia non profertur cito contra malos ſententta , al. 7 ue ti more 1llo filii Bo- 
minum perpetrant mala. 


\ 
Inertis eſt neſcire quod ſibi liceat. 


— 


Aut hore E DW. Coke. Milite. 


Hae ego grandevus poſui tibi, candide Lector. 
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O FE. THE ä | 


Several Chapters of the Third part of the 
Inſtitutes, of the Pleas of the Crown. 


Multi multa, nemo omnia novit- 


L 


Cap. | | Nt 340% 

I H Treaſon, and of incidents tbereunto. PR CER 

2 Petit Treaſon, 8 „ : 24a. 4 
; 26 


3 Miſpriſion of Treaſon. 5 | 
4 Felony by the Statute of 3H. 7. to conſpire the, death of the Ring, or 


Pri Councellor. 37 
5 Hereſſe. | - | = 9 
6 Of Felony by conjuration, Witcheraft > Sorcery and Inchaut ment. 
f 44 

7 Murder. | 47 
8 Homicide, and herein of Felo de ſe. | 54 
9 Deoaands. | . C7 
10 Buggery or Sodom). | 2 58 
LI Kape. 5 60 
61 


12 Felony for carrying away a woman againſt her will, 


13 Felony for cutting out of Tongues, Cc. 62 
14 Burrlaty, and herein of Sacriledge. 63 
15 Burning of houſes, 66 
x6 Robbery, n HEY 68 
17 In what caſes breakers of priſons are felons _ | | 69 
13 Eſcape voluntary of Felons. | ; 706 
19 Stealing, &c. of Records. ibid, 
20 Multiplication. SAS F nee 74 
21 Hunting in the night. 5 | 75 
22 Iubeſilling of Armour; Ordnance, Vifuals, &c. 78 
| A2 23 7 


Wo —— 


The Table. 


23 To depart the Realm to ſerve forein Princes, cc. „ 
24 Pur ve hors. | 82 
25 Wandring ſouldiers and mariners. $5 
26 Souldiers that depart from their Captains, &c. -- 
27 Marrying of two husbands, or two wives, 58 
28 A Plague ſore, &c, 90 
29 Felozy iu a Gaoler, Oc. f | 91 
30 Felony b) bringing in, &c. of certain money. 92 
31 Tranſportation of mone)s. ibid. 
32 Tranſportation of Wooll, Woolfels, Lead, &c. 95 
33 Tranſportation of Iron, Braſs, Copper, &c. 97 
34 Felony for ſtealing of Falcons, &c. ibid. 
35 C ongregations of Maſl ons, c. 99 
36 Bringing in of Bulls. 100 
37 Receiving of Jeſuits, &c. : 101 
38 Felony in Recuſants concerving Abjuration. 102 
39 Egyptians. ibid. 
49 Rogues. 2 103 
41 Forgery in the ſecond degree. ibid, 
42 Trapſportation of Sheep in the ſecond degree. 104 
43 Servants that imbeſil their Maſters goods after their death, os 
bid. 
44 Servants that imbeſil their Maſters goods commilted to their truſt , a- 
bowe 40 5, 105 
45 Pomaike in Marſland. | 106 
46 Diſcovery of counſel by a Juror, Ge. ibid. 
47 Larceny and Theft. | 107 
48 The hear, day and aſt. 111 
49 Piracy, &c. upon the ſea: tbid- 
50 Clergy. 114 
51 Abjuration and Sanctuary. 8 115 
52 Hue aud Cry, 116 
53 Mayhem. 118 
54 Premunire. 119 
55 Propheſtes. 128 
56 Approver. 129 
57 Appeals. 131 
58 Treaſure trove. 132 
59 Wreck, 133 
60 Falſe tokens, &c. 5 a ibid. 
61 Theftbote. 134 
62 Indidtments. ibid. 
63 Councel in pleas of the Crown; 137 
64 Principal and Acceſſory. © 138 | 
65 Miſpri ſion dix ers and ſeveral. = 139 
66 Conſpiracy, 3 143 
67 penſions, &c. received of forem Kings. 144 
68 Bribery: I45 
6g Extortiov. | 149 
| 151 


Nen 71 Simonj. 


Ca  - The Fan Pag. 


71 Simon). | I53 
72 Single Combatez Duel, &c. * 157 
73 Going or riding armed. | 160 
74 Perjury aud ſubornation , and incidently of oaths, and of commiſſians; 
c. andof equi vocation. b 163 
75 Forger), the firſt offence. | I 65 
76 Libels, and Libellers. 174 
77 Champerty, imbracery, maintenance; Cc. 75 
78 Barret), | ibid. 
79 Riots, rauts. 176 
80 Quarrelling, &c. in the Church, &c. ibid. 
81 Smiting or laying violent hands in Church, &c. 177 
82 Striking or drawing weapon in Church, c. ibid. 
83 Striking, Cc. in any of the Kings Courts of Juſtice, c. or in any of 
the Kings houſes, ibid. 
84 Fugiti ves, &c. or ſuch as depart the Realm without licence, Sc. 178 
85 Monopilifts, Projactors, Propounders, Cc. 181 
86 Diſpenſers with penal ſtatutes. 186 
$7 conccalers, &c. _ 
88 Informers, Relators, &c. | 191 
89 Foreſtallers, Ingroſſers, c. 195 
90 Roberd(men. 197 
91 Bankrupts, | | 198 
92 Eecuſants. tb. 
93 News, Rumors. | ibid, 
54 Weights and Meaſures: | ibid. 
95 Apparel, 199 
96 Diet. 200 
97 Buildings. 201 
98 De Lupanaribus, &c. Brothel- houſes. 205 
99 De Aſſentatore, flatterer. 207 
100 Falſe Impriſonment. 209 
101 Judgement and Execution. 210 
In caſe of High Treaſon. | ibid. 
In Petit Treaſon. 211 
In Appeal when the Defendant joyning in battel is vanquiſbed, or ſlatn. 
212 
In Treaſon or Felony wherein neither corporal puniſhment , nor forfetture 
i expreſſed. | ibid. 
Auterfoits attaint. ibid. 
Auterfoits acquit. 213 
Auterfoits convidt de d ant Judgement. 214 
Judgement to reverſe an Outlawry for Treaſon or Felony. ibid. 
Juagement in caſe of Aljuration, &c. 216 
Peyne fort & dure. | 217 
Judgement in Petit Larceny. 218 
In miſpri ſion of High Treaſon. ibid. 
For firiking in weſtminſter. hall, G o. bid. 
For ftriking and drawing bleod in the Kings Court. ibid. 


Ins Premunire at the ſuit of the King. ibid. 
B TH 


Cap, The Table. Dag. 


In caſe of Thefibote. | 218 
Pillory, Tumbrel, Cuckingſtool. 219 
Judgement. for death of a man per infortunium. | 220 
For the death of a man ſe detendendo. ibid, 
For death of a man that offereth to rob, &c. ibid. 
In Conſpiracy , where the party indided, &c. is legitimo modo acquie- 

223 


cat us. 
In an Attaint. ibid. 


Judgement de corrupto Judice, 3 
102 Forfeiture, confiſcation, &c. 227 
103 Seiſure of goods for offences before forfeiture, and begging of lands or 

good, before cunviction, unlanfull. 228 
104 Falſiſhing of Attainders. ; 230 


105 Pardons. | 233 
Works of mercy. 
106 Reſtitutions. 240 


* 


A Proeme to the third Part of the In- 
+ l C 


Parliament, (viz.) of Magna Charta, and many ancient and other 
Acts of Parliament, which we have explained, and therein obſer- 
ved which of them are declaratory of the ancient Laws of this 
Realme, which are introductory of new, and which mixt: All of them 
(excepting a very few) concerning common Pleas, and theſe two great 
Pronouns; Meum and Tuum. 
In this Third part of the Inſtitutes, we are to treat De malo, viz, of 
High Treaſon, and other Pleas of the Crowns and Criminal Cauſes, moſt 


I the ſecond part of the Inſtitutes we have ſpoken onely of Ads of 


See the t. part of 


of them by Act of Parliament, and ſome, by the Common Law : in 5590. 


which caſes the Law of all other is moſt neceſſary to be known, be- 


Malum non habet 
efficientem, ſed de- 


cauſe it concerneth the ſafety of his Majeſty, the quiet of the Common- cienten caiſen. 


wealth, and the life, honour, fame, liberty, blood, wife, and poſterity 


Evil hath not an 
efũcient, but a de- 


of the party accuſed, beſides the forfeiture of his lands, goods, and all fcient cauſe, by 


that he hath :for it is truly ſaid of theſe Laws, Reliquæ leges pri vatorum 
homi num commodis proſpiciunt, he regiæ majeſiati, ſubditorum vitæ, ac pub- 


vertue or netable 


lice tranquillitati conſulunt. And chat in thele Caſes the ancient Maxime good. 
of the Law yr g's holdeth, AMiſera ſer vitus eſt, abi jui eft vagum aut Stamford. 
w 


incognitum. And where ſome do object againſt the laws of Eng- 
land, that they are dark and hard to be underſtood, we have ſpecially in 
-theſe and other parts of the Iaſtitates opened ſuch windowes, and made 
them ſo lightſome, and cafie to be underſtood, as he that hath but the 
light of nature, (which Solowox calleth the candle of Almighty God, 
Prod, 20. 27.) adding induſtry and diligence thereunto, may cafaly 
diſcern the ſame. And that may be verified of theſe Laws, that Lex 
eſt lux, Prov. 6. 23. the Law it ſelfis a light. See om. 2. 14. And when 
we conſider how many acts of Parliament 0 publiſhed in print) that have 
made new treaſons and other capital offences, are either repealed by 
general or expreſs words, or expired * many Indictmeats, 

| crs 


Bal. eont. 3. f. 148. 


35 E. 3. c. 15. . 


e 


A Proeme. 


ders of treaſons, felonies, and other crimes, which are not warrantable 
by law at this day: And how few Book- caſes there have been publithed 
ol treaſons, (though a ſubject of greateſt importance) and thoſe very 
ſlenderly reported: We in reſpect of the places which we have holden, 
and of our own obſervation, and by often conferences with the Sages of 

the law in former times concerning criminall cauſes or Pleas of the Crown, 
have thought good to publiſh this Third part of the Iuſtitutes, wherein 
we follow that old and ſure rule, Quod judicandum eſt legilus, & non ex- 
emplis, A work arduous, and full ot ſuch difficulty, as none can either 
feel or believe, but he only which maketh tryall of it. And albeit ir 
did often terrifie me, yet could ir not in the end make me deſiſt from my 
purpoſe; (eſpecially in this work) ſo far hath the love and honour of 
my country, to paſs through all labours, doubts and difficulties, prevai- 


led with me. 


This, as other parts of the Inſtitutes, we have ſet ſorth in our En- 
gliſh tongue, not onely for the reaſons in the Preface to the firſt Part 
of the Inſtitutes alledged, which we preſume may ſatis ſie any indiffe- 
rent and prudent reader: but ſpecially this Treatiſe of the Pleas of the 
Cyow#, becauſe, as it appeareth by that which hath been ſaid, it con- 
cerneth all the ſubjects of the realme more neerly by many degrees, 
then any of the other. Hereunto you may adde that which Robert Hol- 
coth an Engliſhman ſurnamed Theologus mag, upon the ſecond Cha p- 
ter of the book of i ſedom, in or about the 20. yeare of King E. 3. wrote 
to this effect. Narrant hiftorie quod cum Willielmus dax Normanorum 
regnum Angliæ conquiſiviſſet, deliberavit quomodo linguam Saxonicam poſ- 
ſit deſtruere, & Angliam, & Normaniam ix idiomate accordari, & ideo 
ordiuavit, quod nullus in Curia regia placitaret niſi in Gallico, & iterum quod 
puer quilibet ponendus ad literas addiſceret Gallicum, & per Gallicum Tati- 
num, que duo uſque hodte obſervantur, Hac ille. But the ſtatute of 35 E. 3. 
c. 15. made not long after Holcoth wrote, hath taken theſe edicts of a 


Conqueror away, and given due honour to our Engliſh language, 


which is as copious and ſignificant, and as able to expreſs any thing in 
as few and apt words, as any other native language, that is ſpoken at 
this day. And (to ſpeak what we think) we would derive from the 


Conqueror as little as we could. 
When Hezry the firſt died, all the iſſue male of the Conqueror, and 


bol his ſons were dead without iſſue male. 


The wife of King H. 1.was AMamde daughter of Malcolme King of Scot- 
land ſurnamed Canmor,and of Margaret his wife, who was the granchild 


of Edmond Ironſide King of England. vix. The ſaid King Edmond had 


iſſue Edward ſurnamed the Outlaw, becauſe he lived a long time beyond 


ſea with Salamon King of Hungary out of the extent of the laws of this 
Realme. Edrard had iſſue the ſaid Margaret his eldeſt daughter, famous 
for her piety and vertue; ſhe had iſſue ande wife of King H. 1. who 


by her had iſſue Made, of whoſe Engliſh blood by . — Plantagenet 

Earl of Anjou all the Kings of -England are lineally deſcended. | 
We have in this third part of the Inſtitutes cited our ancient Authors, 

and books of the Law, wiz. Braflon, Britton, the Alirror of Tuſtices, Fle- 


ta, and many ancient records, never (that we know) before publiſhed,ro 
this 


4 Proeme. 


this end, that ſeeing the Pleas of the Crown are for the moſt part groun- 
ded upon, or declared by ſtature Laws, the ſtudious Reader may be in- 
ſtructed what the Common Law was before the making of thoſe ſta- 
tutes, whereby he ſhall know, whether the ſtatutes were introductory 
of a new law, declaratory of the old, or mixt, and thereby perceive 
what was the reaſon and cauſe of the making of the ſame, which will 
greatly conduce to the true underſtanding thereof, 
We ſhall firſt treat of the higheſt,and moſt hainous crime of High- 


Treaſon, Crimen Ieſe Majeſtatis ; and of the reſt in order, as they are 
greater and more odious then others, 


5 
4 
3 
U 
P 


| 
| 
| 


* 
* : 


C4 P. I. 

5 Of High Treaſon. 

e 3 the Fatute of 25 E. 3, De Proditionibus, is declared in certai 

| 7 ticular Caſes, Wönt 45 Gall be taken to be Trea- 25 Z. 3. cap. 2 


, with this reffriction, That if any other caſe ſuppoſed to be 
treafon ſhould happen befoze any Juffices, the Juffices ſhould 


A1 


N 


9 


* 


SAS tarry without going to judgement of the Treaſon, till the caſs be 
OP n thewed befoze the King and his Parliament, whether it ought to 
be adjudged treaſon oꝛ other felony: therefoze we will lap our foundation ups 


on, and begin with that Act of Parliament, the Letter whereof in proprio idio- 


c 


mate eniueth. 


b Uxint pur ceo que divers opinions ount eftre eins ceux TEM 

II henres quen caſe doit eftre dit treaſon” & en quel caſe nemi Alfa Declariſe 
le roya le requeſt des ſeigniours & commons ad fait declariſment wa, This i « 

que enſuiſt. Ceſtaſſavoire, quam home fait compaſſer on imagiter un Nele 


mort neſtre ſeignior le roy, madame ſa compaigne, ou de lour — 


- Aa_- f | . divers things to the 
ftz eigne G. heirs, Ou ſi home wioleſt la compaigne le roy, on 22 55. 


lein file le roy ment marie, ou la compaigne leigne fits, & beire 
le 8 Ou {home levie guerre price, 2 wy cd le roy en 
ſon realme, ou ſoit aidlam as enemies noſtre dit ſeignior le roy en 
ſon realme, donuant à eux aid, ou comfort en ſon” roialme, oi 
ayleurs, & de ceo provablement ſoit attaint de overt fact per 
gent r de lour condition. Et fi home connterface le grand, ou privie 
Seale le roy, ou ſa monye. Eft home apport fau money on ceſi 
roialme coumerfait al mony dangliterre, 


alias Lurendurghs 
were 2 kind of baſc 
Cn to the likencſs 
ot our Enghſh moneys 
| ſo called becauſe 

ou per they were coined 

in Leſbeburgh, 

which ſomerimes 

was an Earledome. 
and after a Dukedom, 
See Chascer in the 


Luſhburghes pay _ 
oft 1. dr. (ee 

the cohetence of 
the Verſe) No piy- 
ment make ye that 
is not full and car 
rant. 
* T1aria illata jadici 
ſeu loc um tenent; 


: 28 * ” 


7 8. in Sime 1205 
und Commolts; 


High Treaſon, Chap. 1. 
Hereas divers onions have been before this 3 in 


„And ia 3 r 
| 5rd: ommoms, ae Bo. 
bios in the manner as 1 — That is to ſay, When a 
man doth compaſs or imagine tie death of dur Lord the King, of ny. 
Lady his Queen, or of their eldeſt ſon and Heire: or if a man doe 
violate the Kings . or the * Ideſt daughter unmar- 
ried, or the wife of the Rags eldeſt [ire Or if a man doe 
levie war againſt our Lord che King in his Realme, or be adherent to 
the Kings enemies in his wp pc giving to them aide and comfort. in 
the Realme or elſewhere, and ehre be n attainted of offeh.. 
decd by people af their e And if a man counterfeit: the Kit 
great or privie Scale, or his money: and i a man bring falſe money i:. 
to this Realme counterfeit tothe money of England, as the money cal 
uy — — other like to the ſaid money of England, knowing 

money to be falſe, to metchandize or make Fa ment, in deceipt of 
= lad ord the King and of his people. 4 if a man ſlay the 
Chancellor, Treaſurer or the Kings Juſtices of the one Bench or the 
other, Juſtices in Eire, or Juſtices of Aſſize, and all other Juſtices af - 
ligned to heat and 4eterchit „ being in k er place doin ng hcit offices. 
Andieisto begrderſtool that in 5 cafedabove rehearſed; it ought to 
ey: \ wbichextend to oun Lord the King and his Royer 
3 N of ſuch, a on the forfeiture of ers eſcheates per- 
wo toour Lord the as Fee be 5, lends an tenements 1 
og Ef a arne | | 


notfing can concern PR — his 3 e mozr 
en le ran, 1 5 ; Wet at the requeſt of his Lozds 
ty —— made the Decla- 

ik axis r lan and dene lost, and to other irtellent laws made at this 
led 91 Parliamentum, as it well deſerved. 

zercept lf del Chatta, no other — liament hath had moze ho⸗ 
c ＋ 1 — und tempozal, and the Com. 
. tament, then this Ad con⸗ 

2 A Krain 0} 10 1 H. 4. cap. 10. reciting that 
. — Morte 2. Nals pains of treaſon were ozdained 
1 i Stine ee — man did knot how to behave himſelf, 
ts doc, fpeak; oz ſay, > hit A pains. It is enaced by the Ring, the 
| Lv)ds and Ton hi time to come any treaſon be: judged otherwiſe 
Statute of 25 E::3;Theolike honour is given to it 

md by the te of 1 Ma. cap. 1. Seſſ. 1. diffe- 
d extolling d this blefted Act 
moze hereafter. But to pꝛo⸗ 


ccd to | ent have ben called. 
| 2 1 giveg gh toe at 828 5 An. 42 Dn Called Inf Parliamen- 
tum. 12 E. 2. che Parliament ot Whicebands,” Albarum Fibularum oz Metella- 


um. 5. E.3. 1 bonum. 19 R. 2. Parliamentum quod fecit mirabilia, 
gan, l rs, 21 R. z. Magnum Parliamentum,6 4 parliamentum indo- 
m, Lac g Parliament, 4 Hl. 6, Pa Foſtum, the Parliament 
———— 14 H. f. called the Black Parliament. 

— of 1 E. 6. was called Parliamentum pwm, the pions Parliament. And the 
ſaid Act of x Mar, Parliamentum propitium, the Perciful Parliament. The Par- 
liaments of Queen Elizabeth tiled Pia, juſſa; & ptovida. The Parliament 
holden Anno 21 of King James, called Fœlix Parliamentum, the happy mw 
ment, 


Cant T6”  _- High Treaſen. | 5 
ment. And the Parliament holden in the third year of our Dovberaigne Loꝛd 


King Charles, Benedictum Parliamentum, the bleſſed Parliament, The ſeve⸗ 


ral reaſons of theſe fozmer Appellations appear of Recozd and in PÞiffozy, 
and the later are yet freſh in memazy. At the making of the Statute ok 25 E. 3. 
the High Courts of Juſtice wers furniſhed with ercellent men, viz, Sir 
William Shardſhill Knight, (hotly written in boks Shard) Lozd Chiefe Jus 
fice of the Kings Bench, and his Companians Juſtices of that Court; Sir 
John Stonor Knight, commonly witten in boks Stone, Lozd Chiefe Juſtice 
of the Court of Common Pleas, and his Companions Julfices of that Court; 
and Gervaſius de Willford Lozd Chiefe Baron of the Erchequer, men famous 
in their pꝛofellion, and excellent in the knowledge of the Laws, At the making 
of the Statute of 1 H, 4, were Sir Walter Clopton Knight Lozd Chiefe Ju⸗ 
fice of the Kings Bench, and his Companions Jaſtices of that Court; and 
Sir William Thirning Knight Lozd Chiefe Juſtice of the Court of Common 
Pleas, and his Companions Juſtices of that Court; and Sir John Caſſie 
Knight Lozd Chiefe Baron ot the Erchequer; men equall to any of their Pꝛe- 
deceſſo2s in the knowledge of the Laws, At the making of the Statute of 
1 E. s. were Sir Richud Lifter Knight Lozd Chiefe Juſfice ok the Kings 
Bench, and his Companions Juffices of that Court; and Sir Edward Mons 
tague Knight Lo2d Chiefe Juſfice of the Court of Common Pleas, and his 
Companions Juſtices of that Court; and Sir Roger Cholmeley Knight 
Lozd:Chiefe Baron of the Erchequer: men of that erceilency, as they were 
wozthy of the nameof The Wozthies of the Law, At the making of the Sta- 
tute of 1 Mar, were Sir Thomas Bromley Knight Lo2d Chiefe Juſtice of the 
Kings Bench, and his Companions Juſtices of that Court; and Sir Richard 
Morgan Knight Lozd Chiefe Auffice of the Court of Common Pleas, and his 
Companions Juſfices of that Court ; and Dir D. Brook Knight Lozd 
Chiefe. Baron of the Erchequer, men renowned foz their great knowledge and 
judgement in their pzofeſſion, All thele we have named in the honour of them, 
and of their Families and Poſferittes, fo2 that they in their ſeveral times were 
great furtherers of theſe excellent Laws concernin g Treaſon, In memoria 
æterna erit juſtus. And all this was done in ſeveral ages, that the faire Lillies 
and Roles of the Crown might floziſh, and not be ſtained by ſevere and ſangui- 
nary Statutes, But let us come to the Aa it ſelf, and foz the better underſtan⸗ 
ding thereof, and of the Bok-Caſes, and other. Recozds grounded upon the 
ſame: Let us divide this Act concerning Pigh Treaſon into ſeveral Claſtes oz 
Heads, and then pzolecute the ſame in order. 


» 
. 


Ey compaſſing oꝛ 2 5 declaring the ſame bo 


gining the death of the) Pance, C ſome overt deed. 
$ Chancellor. * 

The firlf concer-< ancellor. | 

neth Death, © Treaſurer, 


| Juſtices of the one | ., 


1 Bench or other. n their vla- 
yo tree ore murde- | uſtices in Eyre. 1 — 5 
| | uſtices of Aſſize. | their offices, 
aſtices of Oier {& 
and Terminer, 


1 Ke. J 
The ſecond Eoin The Kings Conſort, or Queene. 


tion, that is, To Violate, o; The Kings Eldeſt Daughte ied! 
Carnally to know The Princes Wife, * W = 


The third is Levying war againlt the King, 
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— 
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a Rot Romana, 
17 E. 3. m. 6. 
Rot. Clauſ. 1 E. 
3. part. 1, memb, 


13. 
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3. Co 154 & 16. 
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ſecu adam leges Ec- 
cleſiæ. 
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before this Act. 

Mich. 31 E. 3. co- 
ram Rege Rot. 

55. Buck. Abbe: 
de Miſſeny. 
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cap. 2. Sect. 11. 
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Cuſtum. de 
Norm. cap. 79. fo, 
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cap. 20. 
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1 High Treaſon. 3 — Chap. 1, 
. ; The fourth is adhering to the Kings enemies within the Realms, oz with - 
ont, and declaring the ſame by ſome overt ad. 
$$: : . The Great Seale. 
The fifth is counterfeiting ola The Privie Seale. 
A or be Kings Coine. 3 

Ebe ſirth and laſt, by bꝛinging into this Realme counterfeit money to the 
likeneſs of the kings Coine, c. 8 5 5 

Do as Treaſon is Membrum diviſum, and theſe ſeveral Claſſes oz Beads are 
Membra'dividentia, - And if the offence be not within one of theſe Claſſes oz 


* 


7 


Heads, it is no Treaſon, 


( Treaſon] is derived from [trahir] which is treacherouſly to betray. 
Trane, Betrayed, and Trahiſon, per contractionem, Treaſon, is the betraying 
it ſelf. | | e | 
Detegit imbelles animos, nil fortiter audens 

Proditio. 4 SS : ITT | 

Inter leges Canuti fo, 11 8. c. 61. Proditiones (hlaponb ꝓpice) numerabantu; 
inter ſcelera jure humano inexpiabilia, Treaſon is divided into two parts, viz. 
Yigh Treaſon, Alta proditio, and into Petit Treaſon, Proditio parva. The 
Latin woꝛd uſed in Law is Pcoditio (a Prodere) and thereof cometh Proditorie, 
which of neceſſity muſt be uſed in every Jndiament of Treaſon, and cannot be 
expꝛeſſed by any other wozd, Periphzalis, oz Circumlocution. 


¶ Ad fait Declariſement.] This Law is fo; the moſt part Declaratozy 
of the ancient Law, and therefoze this wozd (Declariſement) is uſed, But yet 
the ſtudious Reader ſhall obſerve, that in divers Clanſes it addeth to the foz⸗ 
mer Law, whereunto this wozd (Declariſement) will ſufficiently extend. 


C Quant Home, & c.] This extendeth to both Seres, Homo including 
both Pan and Woman, This Ad is general, and therefoze extendeth to ſome 
perſons which claimed a pꝛiviledge to be exempted from Secular Juriſdiction, 
Foz example, (a) Adam de Orleton Biſhop of- Herefozd was indicted of Migb 
Treaſon fo2 aiding the Mortimers, &c. with Pen and Armour againſt King 
E. 2, &c, Wherenpon he was arraigned, and alledged Se abſque offenſa Dei 


& Sanz Eccleſiæ, & abſque licentia Domini ſummi Pontificis non poſſe nec de- 


bete reſpondere in hac parte. And thereupsn the Archbiſhop of Canterbury, 
Pozk, and Dublin, and their Duffragans came to the Barr, claimed his pꝛivi⸗ 
ledge, and twk him away ; and he was ſo far from puniſhment, as he was after 
tranſlated to Moꝛceſter, and after to Mincheſter. Eut this Statute (to cleare 
all doubts) ertendeth to all perfons; * as well Eccleſiaſticail as Tempozall, 
and fo hath it ever ſince ben put in execution, as hereafter in divers Caſes it 
appeareth. St hereafter Cap, Murdre & Larceny, | 

A Pan that is non campos mentis, as ſhall be ſaid moze fully hereafter in the 
next Section, oz an Infant within the age of diſcretion is not (un home) within 
this Statute ; fo2 the pꝛint ipal end of puniſhment is, That others by his er⸗ 
ample nay feare to-offend, Ut pœna ad paucos, metus ad omnes perveniat: But 
ſuch puniſhment tan be no example to Pad⸗ men, o; Jnfants that are not ot᷑ the 
age of Diſcretion, And Cod fozbid that in Caſes ſo penall, the Law Gould 
not be certain; and if it be certain in caſe of Purder and Felony, a fortiori, it 
ought to be certain in caſe of Treaſon. | 
Ik a man commit Treaſon o2 Felony and confeſſeth the ſame, oz be thereof 
otherwiſe convict, if afterward he become De non ſane memorie (qui patitur exi- 
lium mentis) he ſhall not be called to anſwer. : Oꝛ if after judgement he become 
= non Sane Memorie, he thall not be executed, foz it cannot be an example to 
others. | Es 1 i | 
And all Aliens that are within the Realme ok England, and whole Dove- 
| | raignes 


. 9 0 
Se Dc mW; Tc rr — 2 


Cap. 1: | High Treaſon ; 
raignes are in amity with the King of England, are within the protection of the « See hereafter, e. 73. 
King, and doe owe a local obedience to the King, (are homes within this A) Where and how 
and tf they commit High Treaſon againſt the King, they ſhall be puniſhed as — — ap che 
Trayto2s, but otherwile it is of zn Cnemy, whereof you may read at large, ae, 3 8 che 
Lib. 7. Calvins Caſe, fol. 6. &c. & 17, &c, Ry change thereof. 

; PRs 5 Bracton, fol. 
C Fair Compaſſer.] Let us ſee firſt what the compaſſing oz imagining « 15. E. 2. ric. Cor: 


the death of a Subject was befoze,and at the time of the making of this Statute, 383. 
a when Voluntas teputabatur pro facto. And b Bracton ſaith, that Spectatur vo- 
luntas & non exitus, & nihil intereſt utrum quis occidat, aut cauſam mortis præbe- 
at. So as when the Law was ſo holden, he myſt cauſam mortis præbere, that 4 Note this word 
is, declare the ſame by ſome open deed tending. to the execution of his intent, era 
oz which might be caule of death, as Juſtice c Spigurnel repoꝛteth a Cale ad⸗ — = 0 = 
judged ; That a mans wifs went away with her Avowtergr, and they d Com- ar ent, ee 
paſfed the death of the Husband, 4 as he was riding towards the Deffions of /:-ip:is propatira, ſed 
Dier and Terminer and Gaole-delivery, they aſſaulted him and Croke him mundo manifeſtata fuit 
with weapons, that he fell down as dead, whereupon they filed; the Pusband be Herta factum, 14 
tecovered and made Hue and Cry, and came to the Seſſions and thewed all this 3 quis dederat 
matter to the Juſtices, and upon the Warrantof the Juſtices, they were taken, / at, 44 eidendan, 
indicted, and arraigned ; and all this ſpecial-matter was found by Uerdict ; and & je de ſwilibus. 7 
it was adjudged that the man ſhould be hanged, and the woman burnt, Aud Sic * 1»ſidiator viarum. 
William Beresford Chief Juffice of the Common-Pleas ſaid, That before him Les hereafter, c. 5. de 
and his Companions Juſtices of Hier and Terminer and Gaole-delivery, a 1, f. . , , f. 
Pouth was arraigned, foz that he wauld have ſtoln the goods of his Maſter, and p. 38. 4 fl. 4.5. 2. 
came to his Maſters bed, where he lay aſleep, and with a knife attempted with 13. H. 4. 7. per Gaſs 
all his foꝛce to have cut his thzoat,and thinking that he had indeed cut it, he fled, <oign. 1 
whereupon the Paſter cried out, and his Neighbours app:ehended the youth ; Bur ſee 9. E. 4. fo. 
and all this matter being found by ſpecial Uerdic, in the end he was adjudged * 6g 
to be hangsd, #c. Quia * voluntas reputabatur pro facto. Do as it was not a bare ſomewha, relelved 10 
compalsing oz plotting of the death of a man, either bo woꝛd, o; wziting, but ſuch be no felony. "IG 
an overt ded, as is afozeſaid; to manifeſt the ſame.Do as i an had compaſſed V. lib. 11. f. 29. b. 
the death of another, and had uttered the lame by woꝛds oz wꝛiting, yet he ſhould = 1 3 caſe. 
not have died fo2 it, tod there wanted an overt deed tending to the executionof his ,;*&100*: 
compalſsing.)But if a man had imagined to murder,oz rob another, and to that ins gre. * 
tent had become Inſidiator viarum, and aſſaulted him, though he killed him not, Glanvil. 1. 14. 
no tok any thing from him, yet was it Felony, foz there was an overt deed, cap. 14. lib. x. c. z? 
But in thale days, in the Caſe of the King, if a man had compaſed,oz imagined Brice 1. 3-5 118; 
the death of the king ( who is the Head of the Common-wealth)and had declared „ * 
his compaſſing, oz imagination by wozds oz writing, this had been Yigh-Treas Note che word 
ſon, and a (ſufficient overture by the ancient Law, And he:ewith agree. all our conpnſſe. 
ancient Boks, Glanvil ſaith, Cum quis de morte Regis, & c. infamatur, &c. Flera lib. f. c. 21. 


Bracton in the title De criminibus læſæ ma jeſtatis. Ipſe accuſatus præloquutus * - ES F. 


fuit mortem regis. And Britton. fol, 16. Grand treaſon eſt a compaſſer noftre Note this ward 


mort. and fo. 39. b. Cyface lencuſor ſon appeal &c. que il oya meſme cei Iohn compaſs. 
pur parler tiel mort. ou tiel treaſon, &c. And Fleta faith in his title De crimine 1z- Mirror c. 2. ſect. 1. 
{x majeſtatis, Si quis mortem regis auſu temerario- machinatus fuerit, &c. quamvis Pe lappealede Ma- 
voluntatem non perduxit ad effectum. And the Mirror ſaith, Crime de majeſtic | preps E. 2. 
eſt un peche horrible fait al roy, &c. p ceux ꝗ occirent le roy, ou compaſſant — 3 ON 
a faire. And it will delight von (in reſpec of reverend antiquity) to hearg a Vide Mic. 4. H. 41 
p2eſident of an appeale ( which then and after was in nſe) of high treaſon, en Coram Rege. 
3 pliam &c. en temps roy Edmond en ceſtes parolx. Rocelyn icy dit vers Wa- Rot. 23. 5 
igtot illong ꝗ a tiel iour tiel anne del raigne de tiel roy, en tiel lieu vient celuy 5 
Walligrot a cemi Rocelyn, et luy trova deſtre en company, & en aide enſemblement — * 
: ; | R peales, | 
ove Atheling, Thurkild, Ballard, et autres de faire priſoner, ou en trache pur occire Bracton, Britton: 
üre ſeignior le roy Edmond, ou en auter manner p coupe feloniouſment, et a ceo Fleta, &6, 
faire ſuer entreinres a ceo counſel celer, et a ceo felony ilſint fornir felonq lour 


poier, By all which it is mamfeft, that compaſsing,machtniting, counſelling, ac. 
| C to 


Mar, Pay; pa. 5 i. 
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21. 
Mirror ca. 1. Sect. 5. 


Vers Roy de la 
tre. 

a 15 Eliz, cap. t. 
*ota declared. 
Brook tir, trea- 
fon 2 4. 


51 H. 4. 1. 19 H. 6. 


67. 13 H 8. 
2. vide inf a verb. 
Fer overt fait. 


3 Mat. Dier. 131. 
vl. 7. 


3 
a: I 
8 . ae, FS 888 3 
S * „ A09 £ OS ” 
* Ne 
2 Fol 


High Treaſon, Chap: 1; | 


to kill the King, though it hath no other declaration thereof but by wozds, was 
Pigh-treaſon by the Common law, And ſe hereafter, verb. per overt fait, & de 
ceoprovablement. c. | | 


C Fait compaſſer ou imaginer] So as there mult be a-compaſſing o 
imagination, foz an Act done per infortunium, without compaſſing, intent, oz . 


imagination is not within this Ac, as it appeareth by the expzeſs wozds theres 


of. Et actus non facit reum, niſi mens fit rea. And it it be not within the wozds 
of this da, then by fozce of aclauſe hereafter, viz. Et pur ceo que pluſors auters, 
&c. It cannot be adjudged treaſon, untill it be declared treaſon by Parliament, 
which is the remedy in that caſe, which the makers of the law pꝛovided in that 
caſe. This compaſſing, intent, oꝛ imagination, though ſecret, is to be tryed by 
the peers, and to be diſcovered by circumſtances pzecedent, concomitant, and 
ſubſequent, with all endeavor evermoze foꝛ the ſafety of the King, This was 
the caſe of Sir Walter Tirrel a French Knight, who the firſt day of Auguſt Ann. 
13 Williel, 2. Ann. dom. 1 100 being a hunting with the King in the nel foz⸗ 
reſt, was commanded by the King to ſhot at a Part; Exiit ergo telum volatile, & 
obſtante arbore in obliquum reflexum ficiens, per medium cordis regem ſauciavit, 
qui ſubito mortuus corruit, | J Pore 

It appeareth alſo by the Cuſtumer of Normandy treating of treaſon; and the 
erpoſition of the ſame, that this act was not treaſon, To calculate oz ſk to 
know by ſetting of a figure oꝛ witchcraft,how long the King ſhall raign oꝛ live, 
is no treaſon, foꝛ it is no compalling oz imagination of the death of the King, 
within this ſtatute of 25 E. 3; And this appeareth by the judgement of the Par⸗ 
liament in 23. Eliz, whereby this offence was made felony Og the life of 
Queen Eliz. which befoze was puniſhable by fine and impziſonment, 

The ancient law was,that if a madman had killed oz offered to kill the king, 
it was holden foz treaſon; & ſo it appeareth'by King Alfreds ao betoꝛe the Con- 
queſt, and in 1. 4, in Beverleys caſe; But now by this ffatute and by fozce of 
theſe woꝛds, Fait compaſſer ou imaginer la mort, he that is non compos mentis 
and totally depꝛived of all compaſſings and imaginations, cannot commit High 
Treaſon by compaſſing o2 imagining the death of the Ring: foz furioſus ſolo fu- 
rore punitur : but it muſk be an abſolute madneſs, and a totall depzivation of me- 
mo2y, And this appeareth by the ſtatute of 33. H. 8, fo thereby it is p2ovided, 
that if a man being Compos mentis commit High Treaſon, and after accuſation, 
xc. fall to madneſs, that he might be fryed in his abſence, 4c, and ſuffer death, as 
if he were of perfect memoꝛy: foꝛ by this ſtatute of 25. E. 3, a mad man could 
not commit High Treaſon. It was further pꝛovided by the ſaid Act of 33 H. 8. 
that if a man attainted of treaſon became mad, that notwithſtanding he ſhould 
be erecuted ; * which cruel and inhumane law lived not long, but was repealed, 
foz in that point alſo it was againſt the common law, becanſe by intendment of 
law the execution of the offender is foꝛ example, ut pœna ad paucos, metus ad 
omnes perveniat, as befoꝛe is ſaid : but ſo it is not when a mad man is executed, 
but ſhould be a miſerable ſpecacle, both againſt law, and of extream inhumani- 
ty and cruelty, and can be no example to others, 


C Mort. ] 4 He that declareth by obert act to depoſe the King, is a ſulfici- 
ent overt act to pꝛove, that he compaſſeth and imagineth the death of the King. 
And ſoit is to b impztſon the King, oꝛ to take the King into his power, © mani- 
feſt the ſame byſome overt act, this is alſo a ſafficient overt ac foꝛ the intent a- 
fozeſaid. But peruſe adviſedly the ſtatutes of 13 El, c,t,2, & 14 El. c. 1. 


C Nre ſcignior le Roy.] Theſe wozds extend to all his ſucceſſozs, as if 


hath ben always taken. 


C Le Roy] Is fo be underſtod of 4 King regnant, and not of one that - 
bath but the name of aKing,oz a nominative Ring, as it was reſolved in the * 
8 


j 


Cap. 1. High Treaſon, 
of King Philip, who married Nu&n Mary, and was but a nominat ive King, fo: 
Quten Mary had the office and dignity of a King, ſo as ſhe that wanted the name 
of a King, but had the office and dignity, was within this Act of 25 E.,z, And he 
that dad the name, and not the office and dignity of the King was not within it; 
And therefo2e an Act was made. that to compaſs o2 imagins the death of Ling 18 1 Phi 
Philip, etc. during his marriage with the Queen, was treaſon, A Queen rsgnant . 10. 
1s in theſe wozds, (nr̃e ſeignior le Roy) fog the hath the office of a King. 
This Aa is to be underſtod of a King in poſſeCion of the Crown, and Ring vide 11 H. 7.c. r. 
dome i foz if there be a King regnant in poſſeſſion, although he be Rex de facto, 
& non de jure, yet is he ſeignior le Roy within the Purview of this Statute. Ano 
the other that hath right, and is out of poſſeſſion, is not within this Ac. Nay if 4 - . 
treaſon be committed againſt a King De facto, & non de jure, and after the King 
de jure commeth to the Crown, he ſhall puniſh the treaſon done to the King de 
facto: And a pardon granted by a King de jure, that is not alſo de facto, is 
de, . » N , 
_ the Crown doſcend to the rightfull heire, he is Rex befoze Cozonation : foꝛ 
by the Law of England there is no interregnum : and Co2onation is but an 02- 
nament oꝛ ſolemnity of honour, And lo it was reſolved by all the Judges Hil. 1. g. 


& Mar. 


Ta; in the caſe of Watſon and Clarke Deminary pꝛieſts: foz by the law there is — nc 
always a King, in whoſe name the laws are to be maintained, and erccuted, o- ſeminuy prieſts, 9 K. 
therwiſe Juſtice ſhould faile. Divers Kings befoze the Conqueſt voluntarily res 4: f. b. 
nounced their Kingly office: And lo did King H. 2. in the 16, year of his reign, 
and Henry his ſon was created and crowned, | "BE 

Jt appeareth by Britton, that to compaſs the death of the father of the King, is 8e che preamble 
treaſon, and ſo was the law holden long after that: Foz after King E.2.had diſs Auxint pur ceo que dis 
miſſed himſelf of his kingly office, and duty,and his ſon by the name of E. 3. was vers opinions out eſtre 
crowned, and king regnant, thoſe curſed Caitiffs, Thomas Gourny, and William ins ccu# heures, que 
Ocle, andothers were attainted of High Treaſon fo2 murthering the Kings fa- — —— 2 a, 
ther, who had been King by the name of E,2, and had jadgement to be dzawne, 85 * 4 
hanged, and quartered. —_ I. 4 E. 3-num.5, 
The like judgement was given again Sir John Marte vers Knight, and o⸗ Eodem Rot. 
thers, as being guilty of the death of the Kings vncle, Edmond Earl of Bent, num. 3. & 4. 
which at that time (being ſo neer of the blond ropall) was by ſome holden alſo 
treaſon. Eut now this Act of 25 E,3,hath reſtrained High treaſon in caſe of death 
(al nr̃e ſeignior le Roy, ſa compaigne, & al eigne fitz, & heire le Roy, | 

Nicholas de Segrave was charged in open parliament i præſentia dai, Reg, Plac. in Parliam. 
Comitum, Baronum, & alioram de confilio Regis tunc ibi exiſtent”, that the King E. "4999 regni [14 
in the war of Scotland being amongſt his enemies, Nicholas Segrave his liege 33; Nerd. Lor. 17 
man, and holding of the King by homage, and fealty, ſervedhim foz his aid in ? 
that war, did malitiouſly move contention and diſcozd without cauſe, with 
John de Crombewell, charging him with many enozmous crimes, and offered 

to pꝛove it upon his body. To whom the ſaid John anſwered, that he would ans 
wer him in the Kings Court, as the Court ſhould conſider, #c.# thereupon gave 
him his faith. After Nich.withdzew himſelf from the Kings Yoſt, and from the 
Kings aid, leaving the Bing amongf his enemies, in periculo hoſtium ſuoram, 
and adjourned the ſaid John fo defend himſelf in the court of the King of France, 
and p2efired him a certain day, Et fic quantum in eo fuit, ſubjiciens, & ſubmit- 
tens dominium regis, & regni ſubjectionem dfi, regis Franciæ, ad hoc faciendum, 
iter ſuum arripuit uſque Doveriam, ad trans fretandum, & c. All which the ſaid 
Nich. confeſſed, & voluntati dai, regis de alto & baſſo inde ſe ſubmiſit. Et ſuper 
hoc das Rex volens habere aviſamentum Comitum, Baronum, Magnatum & alio- 
rum de conſilio ſuo, injunxit eiſdem in homagio, fidelitate, & ligeantia quibus ei 
tenentur, quod ipſum fideliter conſulerent, qualis pœna pio tali facto fic cognito 
fuerit infligenda : qui omnes, habito ſuper hoc diligenti tractatu, & aviſamento, 
confideratis, & intellectis omnibus in ptædicto facto contentis, &c. dicunt qu 
kujuſmodi factum meretur amiſſionem vitæ & membrorum, &c, Do as this of⸗ 
fence was then ſolemnly in parliament * Pigh treaſon, But ow 3 

2 taken 


40. Aſs. 25, 


Britton Cap. $. and 
other ancient Authors 


ubi ſupra. 


Rot, parlia. 3 R. 2. 


num 18, .» 


See Placita co- 
ram rege Hill. an. 
o R. 2. (Caven- 


diſh) rot. 8, 
London Holl. 


cron. 3 R. 2. pa. 
422. 60. b. &c. 


Monopoly. 


#ota his end. 


2 Regum cap. 1c. 4. 


12. 3 f. 


The killing of 2 
foreine Ambaſ- 


| Tadour. 


Honor legati, ho tur 
mittentis eſt, &. 
Proregis dedecus 
redundat in regem. 


22. Aſſ. p. 49. 
Mort aun Abibaſ- 


Jai, le roy. 


Britton ub; ſupra, 


High Treaſon, Chap. I, 
taken away by this Ack of 25 E. 3. being not under any of the claſſes, oꝛ heads 
So Piracy by any of the Kings ſubjects upon another, was taken to be freafon, 
befoze this Act, fo2 lo is the bak to be intended, becauſe a pirat is Hoſtis humani 
generis, But by this Act it is not now to be judged treaſon, Dep hereafter in the 
One doth marrie a Quten regnant, if the husband compaſs the death of the 
Quten, and declare the ſame by overt act, he is guilty of treaſon, and puniſhable 
by this ac, foꝛ fo this and many other parpoſes ſhe is a diſtinct perſon by the com⸗ 
mon law. And ſo if a Queen wife of a King regnant, compaſs the death of the 
King, and declare the ſame by overt act, the is guilty of treaſon, and puniſhable 
by this ad. So as (that we may ſpeak it once foꝛ all) by theſe and many others 
that might be cited, (ſome whereof ſhall hereatter be touched) the pꝛeambls of 
this att appeareth to be true, that divers opinions had been befoze the making of 
this act, what offences ſhould be adjudged High treaſon, and what not. YT 
This ſtatute having reffrained the compalling, gc. of death to the King, 
Nuen, and Pꝛince, it came to paſs after the making of this ad, that in 3 R.2,two 
Citizens of London, John Kerby Mercer, and John Algore Gzocer conceiving 
malice againſt John Imperiall Janevois of &, Mary inGenoa that came as Am- 
baſſazour from the ſtate ot Genoa to the King (under the Kings Letters of ſafe 
conduct, foz alliance to be had betwen the King and the Duke and Communat# 
ty of Genoa afozeſaid)fo2 that the ſaid John Imperiall had obtained a monopolig 
to furniſh this land ( keping his ſfaple at Sonthampton) of all ſuch wares as 
came from the Levant, ſo plentifully as was to be had in all the weſt parts ol 
Chꝛiſtendome, the ſaid John Imperial was killed by them, as moꝛe at large ap- 
pears by the recoꝛd. And albeit the ſaid John Imperial! was an Ambaſſadour un- 
der the Rings ſafe conduct, and the killing of him was juſt: belli cauſa, yet the kil⸗ 
ling of him was no treaſon, becauſe it was not under any of the ſaid claſſes oz 
heads, untill it was at that time declared by parliament in theſe wozds, Quel caſe 
examine & diſpute inter les ſeigniots, & commons, & puis mre al Roy en pleine Par- 
liament, eſtoit illonques devant nfe ſeignior le Roy declares, detetminus, & aſſentus, 


que tiel fait, & coupe eſt treaſon, & crime de royal majeſtie blemye, en quel caſe il 


ne doit allowet a nulluy priviledge del clergie, and accozdingly the laid Kerby 
and Algore were attainted of High treaſon in the Kings bench, Hill. 3 R. 2. ubi 
ſupra : but this declaration is taken away by the ſfatate of 1 Mariz, as hereaſter 
ſhall be ſaid, and vet ot᷑ this declaration we ſhall make much nſe hereaſter. 

In the 22 year of E. 3. which was about 3 years befo2e the making of this 
att, one John at Hill had murdꝛed A. de Walton the Kings Ambaſadour, nunci- 
um dñi regis miſſ. ad mandatum regis exequendam : this was adjudged High 
treaſon, foz which he was d2awn, hanged, and beheaded, gc. Foz true it is, quod 
legatus ejus vice fungitur, a quo definatur, & honorandus eſt ficut ille cujus vicem 
gerit, & legatos violare contra jus gentium eſt. But by this Ac of 25 E. 3. it is 
reffrained to the death de nfe ſeigtiot le Roy, and therefoze Prorex is not within 


this ffatute, 


C $a compaigne] This wozd compaigne (which is all one with con⸗ 
ſo2to2 wife) was uſed, that compalling, gc. muſt be during the marriage with 
the King, koꝛ after the Kings death ſhe is not ſa compaigne, and therefoze it ex⸗ 
tendeth not to a Queen dowager, and foz this cauſe this wozd compaigne was u⸗ 
ſed in this Ack. 


¶ Le fitz eigne & heire le Roy.] The eldeſt ſon and heire of a Queen 
Recnant is within this Law, Bekoze this Statute ſome did hold, that to 
compaſs the death of any of the Bings childzen, was treaſon, But by this Act 
ft is reffrained to the P2ince, the Kings Don, being heire apparent to the 
Crown foꝛ the time being: and he need not be the firſt begotten ſonne, foz the 


fecond after the deceaſe of the firff begotfen Without iſſue, is Fitz eigne within 
| this 


wy Uo” Wwyf ww WwFF wi Tw—_ 


"appeareth that this was High Treaſon by the common Law, 


v Cap, 1. High Treaſot, / 9 


thisfatute, & ſic de cæteris. It the heire apparent fo the Cz0wn be a collate⸗ 
ral heire apparent, he is not within this ſtatute, untill it be declared by Parlias: 
ment, as it was in the Duke of Yorks caſe. ging g | 
Roger Mortimer Carle of arch was in Anno Domini 1487 (11 R. 2.) pꝛo⸗ 
tlatmed heite apparent. Anno 39 H. 6. Richard: Duke of York was likewiſe: 
moclaimed heire apparent. And lo was John de la Pool Earle of Lincolne, by 
R. g. And Hemy Parquiſſe of Exeter, by King Henry: the sigbth. Eut none of 
theſe oz of the like, are within the Purview of this ſtatute. And nalin that we 
have handled compaſſings and imaginations, let us pzoced to the reũdue which: 
concerne Acts and Deeds. 20 n 262 ud Gove rem 
4 Heire is here taken foz heire apparent, foꝛ he cannot be heire in the life 
of the Father, | | x it 


( Si home violaſt la com paigne le Roy ] The Birroz ſaith, Crime de 


Majeſtie vers le Roy p ceux Avoivterorg ꝙſ pergiſſent la feme le Roy, Whereby it Mirror c. 1. Sect. 5, 


Brit. Co 33k. 43. 4 


«. Violare is here taken for carnaliter cognoſcere; and it is no treaſon, unleſs it 33 H. 8. cap. 21. 
be done during the marriage with the King, and extendeth not to a QuenDow- 
ager; as hath ben laid. And ik the wife of the King doth pield and conſent to re = 0 1. 
him that committeth this treaſon, it is treaſon in her. 779 1 8 3 
"0 ; j1 33 H. 8. ubiſ 

Ou la compaigne de Jour fitz & heire.] . This allo ertendeth t the in caſc of Quees K. 
wife of the Pꝛince during the coverture between them; and not to a Dowager, **cine- 
and if the wife yield and conſent to him that commits this treaſon, it is treaſon 
in her. \ P. 


. Heire.] Here is taken ut ſupra, foz heire apparent, Mir. cap. ſect. 5, 
| ; See Brit. cap. 23. 
— — — file nient marie.] (That is,) eldeſt Daughter not married 4 43 44. & c. 29. 
at the time of the Uiolation, albeit there had been an elder daughter then The, 1 Mar. Par! 
who is dead without iſſue. *The Pirroꝛ. Avowterors q ſpergiſſent la file le Roy « Glanv. lib p * 
3 avant ceoq el ſcat marie. | bp e. 31, $4. c. 1. 
nd the treaſon that the eldeſt only is here mentioned, is foz that fo ee an 
of iſſue Pale, ſhe only is inheritable to the Czown, W age 8 16, Kc. 
| | | | Flera. I. r. c. 21. 
Ou fi home leva guerre enconter noſtre ſeignior le Roy.] Mir, c.1 led. 5. 
(2) This was High Treaſon by the Common Law, foz no ſubject can levie war ** mir. 98. b. 
within the Realme without authozity from theKing, fo2 to him it onlybelong- Ber, in Sir r 
eth. 1 N. B. 113. a. Le Roy de droit doit ſaver & defender ſon tealme vers 3 n. oo 
enemys, &c. | 15 cio. Be 
(b) A compaſling 02 conſpiracy to levie war, is no Treaſon, foz there muſt be peale 1 
. — — - — — _ — many conſ pire to levie war, and ſome of them * = 83 
ame accoꝛding to the conſpiracy, this is High Treaſon i — 
Treaſon all be pꝛincipals, and war is levied. 1.81 5 0 A g 1 
If any levie war to expulſe ſtrangers, to deliver men out of pziſons,to remove ao _ rding 
Counſellozs, 02 againſt any ſtatute, o2 to any other end, pꝛetending Refozmatis- armed. 
da of their own heads, without warrant ; this is levying of war againſt the: * See Rot, Pact. _ 
ning: becauſe they take upon them Royal- Authozity , which is again the . . Mel 
Ring. Tbere is a diverſity between levying of war and committing of a great ED * 
Riot, a Rout, 02 an unlawfull aſſembly. (c) Foz example, as if thꝛe, oz four, oz baus Caſe. 4. Eliz. 
moꝛe, doe riſe to burn, oꝛ put down an incloſure in Dale, which the Loꝛd of the 210. b. Piet. 
Panoz of Dale hath made there in that particular place; this oz the like is a ile faute of 
Riot, a Rout, 02 an unlawful Aſembly. and no Treaſon. But if they had ri- _ = N 
ſen ol purpoſe to alter Religion eſtabliſhed within the Vealm oz the Laws oz to in ſome Caſes be made 
o from Town to Town generally, and to caſt down Jncloſures, this is a levp- felony. | 
ing of war though there be no great number of the Conſpiratozs) within the 
Purview of this Statute, becauſe the pꝛetence is publick and general, and not 
; pivate 
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P. ch. 39. Eliz, 

by all che Judges of 
England, I being At- 
tourney-Oenerall, and 
preſent, 


Rot. Purl 5 H. 4. 
nu. It, 12. 

13 Elxx. c. 1. h. 
The Ind:ctment: 
and Attainders 
of treaſon by 
force ef this ſta- 
rure are not more 
to ba followed, 
becaufe the ſta- 
tute, which made 
them good, is 
expired. 

Dier: 3 & 4 Ph. & 
Mar. 144. | 
10 E. 4.6. 1 Mar. 
Treaſon, Br. 24. 
Ter. Mic. 8 HN. 8. 
Mich. 7 H. 5. 
Coram Rege. 
Heref. Rot. 20. 


4 Rot. Parl. 
20 E. 1. au. 2. 
John de Brittaines 


- Caſe. 


Rot. Parl. 33 E. 1. 

Rot. 6. Rob. de Ros 

de ner kes calc. 

8 E. 3. 20. 

38 E. 3. 31. To 

Parl. 4 R. z. nu. 

47, 18, &c. 

5 R. 2. Triall 54. 

Hill. 18 E. 3. co- 

ram rege. Rot. 

145 Eborum. i 

43. 17.28, 42. Aſſ. 
— 


290, 

Gilbert de M. was a 
Scot. ä 
Rot. Parl. 7. R. 2. 

nu. 15. 17 24. 

7 H. 4. 47. Cuſt. 
de Norm. c. 73. 
Vid. 13 Eliz. Dier. 
298. 


High Treaſdn, Cap. 1. 

pꝛidate iu particular. And fs it was reſolbed in the Caſe of Richard Bradſhaw 
Piller, Robert Burton Baſon, and others of Drfo2dlhire, whoſe Cals was, That 
they conſpired and agried to aſſemble themſelves with ſo many as they could 
pzocure at Enflowe-Pill in the ſaid County, and there to riſe, and from thence 
to go from Gentlemans hoult to Gentlemans houſe, and to cat down Inclo⸗ 
ſares, as well fo; inlargement of Migh⸗ ways as of arable Lands. And they 
agreed to get Armour and Artillery at the Lozd: Notrys his houſe, and to wear 
them in going from Gentlemaris houſe to Gentlemans houſe foz the purpoſe a- 
fozeſaid, and to that purpoſe they perſwaded divers others: and all this was 
confeſſed by the offenders. And it was reſolved, That this was a compaſing 
and intention to levie war againſt the Queen, becauſe the pꝛetence was publick 
within the ſtatute of 13 Eliz, c. 1. (the Letter whereof herein ſhoztly followeth, ) 
and the Offenders were attainted and executed at Cnflowe-Hill, 

And this diverſity is p2oved by a later Bꝛanch of this Ad. 

Et ſi per caſe aſcun home de ceſt realme chimancha arme daicovert ſecretment o- 
ve gents armes, contre aſcun autre, pur luy tuer, ou diſrober, ou pur lay prender, ou 
retayner tanq; il face fine, on ranſome pur ſa deliverance, neſt lentention le Roy & 
deſon counſell; q en tiel caſe ſoit adjudge treaſon, mes ſoit adjudge felony, on treſ- 
paſs, ſolong le ley del tre auncientment uſe. Whereby it appeareth that bearing 
of arms in warlike manner; foz a pꝛivate revenge oz end, is no levying of war 
againſt the King within this ſtatute. Bo that ebery gathering of fozce is not 
High Trealon. And fo it was reſolved in Parliament, fn 5 H. 4. Rot, Parliam, 
nu. 1 1. & 12, the Carle of Rozthumberlands Cale. | 

By the ſaid Statute of 13 Eliz, cap, 1. it is enaced, declared, and eſtabliſhed, 
That during the natural life of Queen Elizabeth, if any within the Realme or 
without, (hoald compaſſe, imagine, invent, deviſe, or intend to levie war againſt 
her Majeſty, within this Realme or without, and the ſame declare by writing, or 
word, &c. that it ſhould be High Treaſon : So during the life of the Queen, a 
conſpiracy tolovie war was High Treaſon, though no war were levied; and 
upon that law, Bradſhaw, Burton, and others, were attainted of Yigh Treaſon, 
fo2 conſpiracy anly to lebie war. Eut it was reſolved by all the Juffices, that 
it was no treaſon within the ſtatute of 25 E. 3. as hath been ſaid. The woꝛds in 
this law are [levie guerre] An acuall Rebellion oz Inſurredion is a lebying of 
war within this Ad, and by the name of levping war is to be erpzelſed in the Jn- 
dictment. Ik any with ſtrength and weapons invaſive, and defenſive, doth hold 
and defend a Caffle oz Fozt againſt the King and his power, this is levying of 
war againſt the King within this Statute of 25 E. 3. 

At was reſolved by all the Judges of England in the reigne of King H. 8. that 
an Jnſurrecion againſt the Statute of Labourers, foz the inhanſing of ſalaries 
and wages, was a levying of war againff the King, becauſe it was generally 
againſt the KingsLaw, and the offenders tok upon them the refoꝛmation there- 
of, which ſubjects by gathering of power onght not to do. Jt was ſpecially found, 
that divers of the Kings ſubjects did miniſter and yield vinuals to Sir John 


- Oldcaſile Knight, and others, being in open war againſt the King, and that they 


were in company with them in open war ; but all this was faund to be pro ti- 
more mortis, & quod receſſerunt, quam cito potuetunt, & it was adjudged to be no 
Treaſon, becauſe it was foz fear of death. Et actus non facit reum, nifi mens fit 


rea. And therekoze this in them was no levying of war againſt the King within 


this Act. ez | | 
¶ Ou ſoit adherent as enemies noſtre feignioi fe roy, a eux donant 
aide & comfort en ſon roialme & aylors.] 

C Adherent.] (a) This is here explained, viz. in giving aide and com⸗ 


— 


koꝛt to the Kings enemies within the Realme oꝛ without: Delivery oz ſutren⸗ 


der ol the Kings Caffles oz Fozts by the Rings Captain thereot fo the Kings 


enemy within the Realme oz without foz reward, cc. is an adhering to the 


Kings enemy, and conſequently treaſon declared hy this Ack. (b) 9 


the Queen of England andthe King of Scots, whether the Lo2d Heriſe and o⸗ 
ther Scots in aperto prælio burning and waffing divers Towns in England b. 18 M. s. ca. 4. 20 H. 


Cap. t. 2 High Treaſon. 5 II 
the Realme at the time of a Rebellion within Epgland, and one of the Nebels See hercafter 35 H. 8, 
five out of the Realme, whom A, knowing his treaſon doth aide o2 ſuccour, this *- 

is no treaſon in A. by this bzanch of 25 E.3. becauſe the Traptoz is no enemy, as 


hereafter ſhall be laid; and this ſtatute is taken ffridly, 


| C As enemies | Inimicus in legal underſkanding | is hoſtis, foꝛ c the lub⸗ c 43 Aff. 28,29 33 H. 
jeus of the King, though they be in open war oz rebellion againf the King, pet 61. 19 E-4.6. a & b. 
are they not the Kings enemies, but traytozs ; foz enemies be thoſe that be out 7 —— 1 Wy 
of the allegiance of the King; Ik a Subjec joyne with a foraine Enemy and 23. 22 — 5 
come into England with him, be ſhall not be taken pziſoner here and ranſomed, 23 El. Dyer 298, Ex 
93 p20ceeded with as an enemy ſhall, but he ſhall be taken as a traytoz to the libro de Griffin de 

King, | 2 8 Perkin Werbeck. 

d An Enemy coming in open hoſtility into England, and taken, ſhall be ei- 4 Dier 4. Mar. fo. 145. 
ther executed by Parſhall-Law, oz ranſomed ; foz he cannot be indicted of trea⸗ =: Lib. 2. lol. s. b. Cale 


* 5 4 


ſon, foz that be never was within the pzotection oz ligeance of the King, and the in ©. 


-Jndictmient of Treiſon ſaith, Contra ligeantiam ſuam debicam 


e Dayid Pʒinte of Wales levied war againſt E. 1. This was Treaſon, foz e Flera. lib. r. c. 16. 
that he was within the homage and ligeance of the Bing, and had judgement 
given againſt him as a Traytoz, and not as an enemy, And albeit in many pꝛe⸗ 
ſidents of India ments, Subjecs that bs Rebels, and Traytozs, gc, be called 
bare & 3 pet within this ſtatute they are not Inimicl, =» 

f Jn the Duke of No2thfolks Cale the queſtion was, a league being betwen Mich. 23 & 14 Elia: 
per Juſtice, 19 B. 4.6. 


without the alſent of the Bing, were enemies in law within this ſtatute, and re- 5: cap. 1. 
ſolved that they were. g Ser moze hereafter in this third part of the Juſti⸗ E- 3. cap. 13. 
tutes. cap. 49. of Piracy, ic. upon the ſtatute of 28 H. 8. c. 15, 133 wh. 7. 
3 . — , . i 5 2 2 * 3 1 7 a epi 
. Ou per ailors.] That is to ſay, out of the Realm of England. But then Fen OO 
hr Yr — how —— 7 _ this fozraine treaſon be tried? And | 
ſome h of our Boks doe anſwer, that the offender be indicted and tried h eff p. 1. T 
in this Realme where his land lyeth, and ſo it 8 in 2 H. 4. But 12 Aeon 
now by the ſtatute of 35 H. 8, cap. 2, (which yet remains in fo:ce) All offentes 3 Mar. 132, Paſch. 
made oz declared, v2 hereafter made oz detlared trealons, miſpziſions of treaſon, rn rege. Rot- 
and concealements of treaſon, committed out of the Nealme of England, ſhall " N 
be inquired of, heard, and determined either in the Kings Bench oꝛ befoze Com⸗ 13 l. Died 25 3. 
milſioners in ſuch Shire as ſhall be aſſigned by the King: It it be befoze Com; Stanford Pl. Cor. fo. 
miſſtoners, it hath bæn comnionly uſed, that the King doth wzite his name in 2%; * Kb. See the 
the upper part of the Commiſſion, Bot in the Cale of Patrick O Cullen an Jriſh- alt Parr Sf che Inſti- 
man, the Nuten did put her Signature to the Warrant to the Lozd Ke&per, and Hi. 79 "IR 
not to the Commiſſion : and it was holden by the Juſtices that the one way Cale of yarick O 
* 421 other was a ſufficient aſſignment by the King within the atute of Callan fo a Treaſon 
8. at Bruſſels in partibys 
i Jt was reſolved by all the Judges of England, that fo2 d treaſori done in Jre⸗ . 
land (he offender may be tryed by the ſtatute of 35 H. 8; in England, ä the 1 15 — — * 
woꝛds ol the ſatute de, All Treaſons committed out of the Realme of England, vins caſe. Vid, 3 
and Ireland is out of the Kealme of England: And lo it lun reſolved in Sir Mich. 19 & 20 Eliz. 
Jobn Perrots Caſe, And our wozd here per ailors] is as much as ont of the fo. 380. lib. 1 f. fo. C3. in 
2 of England. Der Paſch. 2 H. 4. coram Rege Rot. 8. Salop. Treaſon Dock. Foſbers Caſe. 
in Males. | | 
8 — done upon the Dea ſhall be inquired, heard, and determined in K :$H.8.ca 15. This 
; res and places of the Realme as ſhall be limited by the Kings Commiſ- act concerning Trea-. 
fon, in like foꝛm and condition, as if the ſame had been done upon the land, et. {905 js nor taken away 
after the common courſe of the laws of this land, And by. the pzeamble it ap- . che far. of 35H 8. 


eth, that it could not be tryed by the Common latw but by the Civil law bes . f 1 clas 


. 


foze the Lozd Admiral, B hereafter in the expoſition of the ffatute of 28 H.8, Kc. via. 5 El Ac. f. 
Cap, 15. & infra, cap. 49. : 


« Ev 
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g See 1 E. 6. ca. 12. 
the laſt clauſe. 


5 E. 6. c. 11. 


1 & 2 Ph. & Mar. 


c. 10, & Il. 
1 Eliz. C. 6. 7 


13 Elz. cap 1. 
Stanf. pl. Cor. 


8 9. & 164. 


Br. coron. 4. Mar. 


220. 


Dier. 2. mar. f. 39. 


Rot. parl. an. 33. 
E. 1. Rot. 6. Jo. 


Salvyns caſe. 
ZE 3. 20. 


7 H. 4. 27. 34. E. 3. 
c-· I2. J. As f. 57. the 


Sadlers caſe. 


* 29 H. 6. c. 1. 


vide ſupra verbo 


Mort. f. 6. 


vide 21 R. 2. c. 3. but 
it is repealed by 1 H. 


4 c. 3. 
* Hiſt. 36. Eliz. 
Doctor Lopez caſe 
13 Llz.c.n. 
Brook. Treaſon 24, 
Hill. x Ia. R. Lo, 
Cobhams caſe, 


* Inancient time tra- 
ditioſc, & felonice, 
parl. 33. E. 1. rot. 6 
Robert de Ros his 
caſe, but now prodito- 
ie is neceſſarily re- 


vide Britton f. 
19. 1. mar. Br. trea- 


ſon. 24. 


* Ter. mic. 5. E. 6, 


High Treaſon, Chap. I. 

Et de ceo provablement ſoit attaint per overt fait per gents de 
lour condition.] In this bzanch 4 things are to be obſerved. g Firſt this 
woꝛd [provablement] pzovably, that is, upon direct and manifeſt pzof, not up⸗ 
on conjectural pzeſumptions, oz inferencss, oz ſtrains of wit, but upon god 
and ſufficient pzof. And berein the adverb | prcvablement] p2ovably, hath a 
great fo2ce, and ſtaniffeth a direct and plain pzof, which wozd the King, the 
L 02ds, and Commons in Parliament did uſe,fo2 that the offence was ſo hainous; 
and was ſo heavily, and ſeverely puniſhed, as none other the like, and there- 
foze the offender muſt pꝛovably be aftainted, which words are as fozcible, 
as upon direct and manifeft pzof. . Note, the wozd is not (pꝛobably) foz then 
commune argumentum might have ſerved, but the wozd is [provably] be at 
tainted, | 

2. This wozd (attaint) neceſſarily implyeth that he be pꝛoceeded with and at⸗ 
tainted accozding to the due courſe, and pzoceedings of law, and not by abſolute 
power. oz by other means as in fozmer times had been uſed. h And therefoze if 
a man doth adhere to the enemies of the King, oz be ſlain in open war againſf 
the King, oꝛ otherwiſe die before the attainder of treaſon, he foꝛfeiteth nothing, 
becauſe (as this Act ſaith) he is not attainted: wherein this Act hath altered 
that which befoze this Act, in caſe of Treaſon, was taken foz law, And the ſta⸗ 
tute of 34 E. 3, cap. 12, ſaves nothing to the King, but that which was in eſſe, 
and pertaining to the King at the making of that Act, And this appeareth by a 
judgement in parliament in Anno 29 H. 6, cap. 1. That Jack Cide being ſlain 
in open rebellion could no way be puniſhed, oz fozfeit any thing, and therefoze 
was attainted by that act of High Treaſon, 


3 C Per overt faie.] per apertum factum. This doth allo ſtrengthen the 


fo2mer expoſition of the wozd ( provablement, ) that it muſt be pzovably, by an o⸗ 
pen act, which muſt be manifeſtly pꝛobed. As if divers do conſpire the death of 
the king, and the manner how, and thereupon pꝛovide weapons, powder, poi- 
ſon, aſſay harneſs, lend letters, ce. 02; the like, foꝛ execution of the conſpiracy. 
Allo pꝛeparation by ſome obert ac, to depoſe the king, o2 take the King by foꝛce, 
and ſtrong hand, and to impꝛilon him, untill he hath yeilded to certain demands, 
this is a ſufficient overt ac to pꝛove the compaſling, and imagination of the death 
of the King : foz this upon the matter is to make the King a ſubject, and to de⸗ 
ſpople him of his kingly office of royal government. And ſo it was reſolved by all 
the Judges of England. Hill. 1. Jac. regis, in the caſe of the Lo, Cobham, Lozd 
Gray, and Watſon and Clarke Seminary pꝛieſts: And ſo had it been reſolved by 
the Juſtices, Hil. 43. Eliz. in the caſe of the Carles of E. and ot $, who intended 
to go to the court where the Nucen was, and to have taken her into their power, 
and to have removed divers of her Counſel,and foꝛ that end did aſſemble a mul⸗ 
titude of people; this being raiſed to the end afoꝛeſaid was a ſufficient overt act 
foz compalling the death of theNug&n.And ſo by woful experience in fozmer times 
it hath fallen out, in the cales ot King E. 2. R. 2. H. 6. and E. 5. that were taken, 
impaiſoned by their ſubjeas.. And this is made moꝛe plain by the legal foꝛme 8 
an indictment of treaſon: foꝛ firlt it is alledged accoꝛding to this ac, Quod * pro- 
ditorie compaſſavit, & imaginatus fuit mortem & deſtructionem di regis, & ipſum 


dom. regem interficere, &c. In the ſecond part of the indidment is alledged the 


overt ad, et ad illam nefandam, & proditoriam compaſſationem, imaginationem, 
& propoſitum ſuum perficiend”: & . perimplend* and then certainly to ſet down 
the overt fact ſoꝛ pꝛeparation to take, and impꝛiſon the Ring, o; any other ſnf- 


16. © ficient overt ac, which of neceſſity muſt be ſet doton in the Indtament. 


Hereby it appeareth how inſufficient many indictments were ol High Treaſon, 
wherein it was generally alledged, that per apertum factum compaſſavit, & ima- 


, Lib. In r Coke f. 28 2. ginatus fuit mortem dom. regis, &c.* Foz example Termo Mic: anno 5 E. 6. Ed- 
Sangui nis O maledicta 
ſetis, &c. 


ward Duke of Somerſet was indicted befoꝛe Commiſſioners of Oyer and Termi- 
ner in London, quod ipſe deum præ oculis ſais non habens, ſed inſtigatione diabo- 
lica 
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lica ſeductus, apud Holborne in Parochia Sancti Andreæ infta Civitatem London, 
viz. 20. die Aptilis anno regni domini Regis Ediy, ſexti quinto, & diverſis diebus 
& vicibus antea & poſtea falſo; malicioſe, & proditorie 56 zpettum kactam : per apertum 
citcumivit, compaſſavit, & imaginavit cum diverfis alis petfohis prædictum do- factum. 
minum Regem de ſtatu ſuo regali deponere & deprivare, &c. Whtch Indittment, 
and all others ot like foꝛm were againſt law, as hath been ſaid, and of the mat⸗ id. hereafter 
ter ol this Indiament that noble Duke was by his Peers found nok guilty, But gerald 
then it may be denianded,fo2 what offence he had judgement of drath;and 2. what ments againſt 
law made it an offence, The offence appeareth in his Indictment, foꝛ the fo2zmer Lollards, &c. 
part thereof contained High Treaſon, whereof he was acquitted, and the later 
part contained the only offence of felony (whereof he was found gnilty) in theſe 
woꝛds, Et ulterius Juratores pred: præſentant, quod præfatus Edwardus dux Somer- 
ſet Deum præ oculis ſuis non habens, ſed inſtigatione diabolica ſeductus 20. Maii An, The reſidue of the 
regni dicti Dom. Regis Edwardi ſexti quinto ſupradicto, ac diverſis alis diebus & 3 - of 
vicibus antea & poſtea apud Holborn in præd. paroch. Sancti Andteæ in civitate nere. " 
London, & apud diverſa alia loca infra cibitatem London præd. felonicè ut felo dicti 
Dom. Regis per aperta verba & faRa procuravit, movit, & inſtigavit complurimos 
ſubditos ipſius domini Regis, ad inſurgendum, & apertam rebellionem & inſurte- 
Aionem infra hoc regnum Angliz movend' contra ipſum dommum Regem, & ad 
tunc & ibid, felonice ad capiendum & impriſonandum p ænobilem Johannem Co- 
mitem Warwick de ptivato confilio domini Regis ad tunc exiſten?, contra pacem Te take and im- 
dicti Domini Regis, coronam & dignitatem ſuam, & contra formam ſtatuti in bujuſ- ww — wi 
modi caſu editi & proviſi. The ſtatute whereupon this Indictment was inten- Const: rl 
ded to be grounded, was the bꝛanch of the ſtatute of 3 & 4 E. 6. by which it is Statur. 
pꝛovided, [ That if any perſon o2 perſons by ringing of any Bell, qc, oz br ma- 3 & 4 £.6, cap. g. 
licious ſpeaking oz uttering of any wozds, oz making any Outcry, qt. 62 by any, 
other deed oz act ſhall raiſe oz cauſe fo be raiſed 02 aſſembled any perſons to the, 
number of 1 2 02 above, to the intent that the ſame perſons ſhould do, commit, „, 
and put in ure any of the ads oꝛ things above mentioned ( whereof to take and „ 
impziſon any of the Kings moſt Y)onourable Pꝛivie Connſel was one) and the , 
erſons to the number of 12 oz above ſo raiſed and aſſembled after requeſt and 
comniandement { in ſuch ſozt as in that Art is pꝛelcrtbed) ſhall make their abode ,, 
and continve together, as is afo2eſaid, (in the Act) oꝛ unlawfully perpetrate, „ 
do, commit, oꝛ put in ure any of the as o2 things aboveſaid, that then all and,, 
ſingular perſons by whoſe ſpeaking, deed, att, oꝛ any other the means above ſpe- ,» 
tified any perſons to the number of 12 oz above, ſhall be raiſed o2 aſſembled fo; „ 
the doing, committing, oꝛ putting in ure any of the ars o) things above men⸗ 
tioned, ſhall be adjudged fo2 his ſo ſpeaking oz doing a felon, and ſuffer erecution , 
of death as in caſe of felony, and (hall loſe his benefft of Sanctuary and Clergy, ] „, 
Hereby it doth manifeſtly appear, that the truth concerning this Noblemans at- 
tainder, and execution in divers things, is contraty to the vulgar opinion, and 
ſome of our Chꝛonicles, and in ſome points contrary to law. Firff, that foz the 
felony made by the ſaid bꝛanch of the ſaid Ait he could not have had his Clergie, 
fo; Clergie in that Caſe is erp2efly onſfed by the ſaid Ic, 2. That he was not 
indicted foꝛ going about, xc.the death of the Earl of Warwick then of the Kings 
P2ivieCounſel, but only foz his taking oz fmpzifonment, and therekoꝛe could 
not be indicted upon the ſfatnte of 3 H. 7, as ſome have imagined, 3. That the; H. 7,cap.14- 
Indictment is altogether inſufficient, foꝛ it purſueth not the wozds o2 matter 
of the ſaid bꝛanch of the ſaid Act, as by comparing of them it manikeſtly appear⸗ | 
eth; which we (being deſirous that truth may appear in all things )- have 
thought good upon this occaſion to add foꝛ advancement of truth. 4. That being 
but attainted of felony, he could not by law be beheaded, as elſewhere we have; ,, .- 
ſhewed. And this Act that created the felony ſaith, that ſuch a felon ſail ſuffer Ik = 
krecution of death, as in caſe of felony, 5, Laffly, this whole Ac was fuftly chers caſe. 
holden to be a doubtkull and dangerous ſfatute, and therefoze was deſerbedly re- 
pealed. And after the fall of this Duke, ſee the pꝛeamble of the fatute of Sub- Pp rg 
die of 7 E. 6, 5 
0 D And 7 E 6.Cap, 13. 
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13 Eliz. cap. 1. 
Nota heut. Vide 
ſalra verbo Mort. 
Inter leges Al- 
vercdi, cap. 4. 


* So reſolved by 
rhe Juſtices Paſc. 
35 Elz. which 
we heard and ob- 
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4 26 H. 8. cap. 13. 
1 E. 6. cap. 13. 
1 & 2 Ph. & Mar. 
cap. 9, 10. 

1 Eliz cap.6. 
13 Eliz. cap. 1. &c. 
14 Elz. cap. 1. 

b See the fourth 
part of the In- 
{tirures, cap. 26. 
Brook tr:aion 24 
writing of Let- 
ters. 


41 Mar. Seſſ. 1 ca. 1. 


See the ſtatute 
of 3 H. 7. hereaſ- 
ter, cap. 4. di- 
rectly in the 
point by the 
Judgement of the 
Parliament, 
Nota, this Act of 
25 E. 3. ſaith, per 
0:t fait, per 
apertun factum, 
and not per apcr- 
tum difium, by 
werd or confeſ- 
Gion. 
Sec 25 H. 8 c. 12. 
Eliz. Barton, 
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words and con- 
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being not within 
this Act without 
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could not be at- 
tainted by the 
Common Law. 
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ͤ See in the chaps 


ter of Miſpriſion. 


e Mag. Car. ca. 2 9. 


and incur ſuch foꝛkeiture, as if he 5 


| ther Felony.” ., 
13 Eliz, Dier 298. 


High Treaſon. Chap. 1. 

And noi to return to Caſes ol High Treaſon. If a man be arraigned upon 
an Indidment ot Pigh Treaſon, and fand mute, he ſhall have ſuch judgement, 
ure, as if he had been convicted by Uerdic, oz if he had cons 
felled it. Jof this ſtandeth welt with, this 92d prevablement, foꝛ fatetur faci- 
nus, qui judiciam ſugit: but otherwiſe it is in caſe oł Petit Treaſon, ꝙ urder, oꝛ o⸗ 


£ 


Aa Subjed copſpire with a fozein. Pꝛince beyond the Deas} to invade the 
Realm ty open hoſtility, and pꝛepate fe the lame by ſome overt ac, this is aſuf- 
ficient overt aa foz the deathot the King; kon by this Act of Parliament in that 
Cale there muſt be an overt ad. Qu capiti, aut faluti Regis, perfidiole five ſo- 
lus, fave ſetvis aut ficariis mercede conductis ſtipatus inſidiabitur, vita & <ortujus: 
ejus omnibus privator. So as the;sby an overt act was required. | 
The compolition and connerion of the wozds are to be obſerved, viz. [ thereof 
be aftainted by overt deed, ] This relateth to the ſeveral and diſtind treaſons 


-befoze expreſſed, (and ſpecially to the compaſſing and imagination ok the death 


of the King, gc. foz that it is ſecret in the heart) and therefoꝛe ane of them can⸗ 
not be an overt ac fo2 another, As faz example: a conſyiracy is had to levis war, 
this (as hath been ſaid, and lo reſolved ) is-no treaſon by this Act untill it be le⸗ 
vied, therefo2e it is no overt ac oz manifeſt pzoof of the compaſſing of the death 
of the King within this Act: foꝛ the w32ds be (de ceo, &c.) that is, of the come 
paſſing of the death, Foz this were to confound the ſeveral Claſſes, o membra 


dividentia, & Ge de cæteris, &c. 


(a) Divers later Ads of Parliament have ozdained, that compaſſing by bare 
wy3ds oz ſayings ſhould be Pigh Treaſon ; but all they are either repealed oz 


| expired. And it is commonly laid, that bare woꝛds may make an Heretick, but 


not a Tꝛayto: without an overt aq, And the wiſvome of the makers of this 


lam would not make wozds only to be Treaſon, leeing ſuch variety amongſt the 
witnelles ae about the ſame, as few of them agree together, But if the ſame be 


ſet down in wꝛiting by the Delinquent himſelf, this is a ſufficient overt ac 
within this ſtatute, | 

(b) Cardinal Poole, albeit he nag a ſubjed to H.8. and of the Kings blood,(be- 
ing deſcended from George Duke of Clarence, Bother to King E. 4.) pet he 
in his Book of the Supꝛemacy ok the Pope, witten about 27 H. 8. incited 
Charles the Emperour, then pzeparing againſt the Turk, to bend his fozce as 
gainſt his natural Soveraign Lozd and Countrey; the waiting of which Book 


was a ſufficient overt ac within this fatute : and to move the Emperor the 


rather in that Book, te made H. 8. almoſt as ill as the Turk, in theſe wozds; In 
Anglia ſparſum nunc eſt hoc ſemen, ut vix a Turcico internoſci queat, idque autho- 
ritate unius coalit, . 

(e) In the Pꝛeamble of the atute of 1 Mar, concerning the repeal of certain 
Treaſons, cc. It is agreed by the whole Parliament, that laws juſtly made foz 
the pzeſervation of the Common⸗ wealth without extream puniſhment, are moze 
often obeped and kept, than laws and ſtatutes made with great and ertream 
puniſhments ; and in ſpecial, ſuch laws aud ſtatutes ſo made: wherebynot ons 
ly the ignozant and rude unlearned people, but alſo learned and expert people 
minding honeſty, are offentimes trapped and knared, yea, many times foz 
woꝛds only, without other fact oz deed done oꝛ perpetrated : therefoze this Act of 
2.5 E. 3. doth pzovide, that there muſt be an overt deed, But woꝛds without an 
overt deed (d) are to be puniſhed in another degree, as an high miſpriſion, 


Per gents de lour condition.] That is, per pares, oz their equals, 
Whereof we have ſpoken befoze in the expoſition of the (e) 29 Chapter of 
Magna Carta. Veib. per judicium parium ſuorum, and moze thall be ſaid here- 
after. This Bꝛanch ( p gents de lour condition) extendeth only to a convicion 
by Uerdic, whereof the ſtatute particularly ſpeaketh; but pet where the party 
indiced confelſcth the offence, oꝛ fandeth mute, he ſhall have judgement as in 
tale of Yigh Treaſon, Foz thisbzanch being affirmative, is taken cumulative 

a and 
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and not privativè. And therefoze leeing upon confeſſion, o) ſtanding mute, the 
judgement in caſe of High Treaſon was given at the Common Law, this Ac 
being, as it hath been ſaid, affirmative, taketh not away the ſame : And / toſay 
once fo2 all) the clauſe hereafter of reſtraint of like caſes, gc. extends only to 
offences, and not to fryals, judgements, oꝛ erecutions, 


¶ $i home counter face le grand Seale, ] All our ancient Authoꝛs agree Brad. I. 3. 0. 118. 
that this was High Treaſon by the Common Law, and foz this offence his Brit. fo. 10. &c. 
judgement was to be dzawn, hanged, and quartered at the Common Law, as in Pac l 40 418. 
other caſes of High Treaſon, (the counterfeiting of the Kings money ercepted.) yl nth c. 
Dee the ſecond part ot the Inſtitutes. W. 1. cap. 5. ä - 

In ancient time every treaſon was compꝛehended under the name of felony, 29. Aſſ. pa. 49. 
but not è contra: And therefoꝛe a pardon of all felonies was ſometime allowed ! E. 3- tit. Chic 
in caſe of High Treaſon, Eut the law is, and of long time hath been otherwiſe F. 13.22. All. Pl. 
holden ; and ik the indictment were felonice, and not proditorie, ( foz the Bing 9" 
may leſſen the offence, if it pleaſe him) then the pardon of felonies is good at 2.R.3.9. 
this day, foꝛ no Jndicment can be of High Treaſon without this wozd / prodi- 
torie : ) and in qualibet proditione implicatur felonia, quia in quolibet brevi de exi- 
gendo ſuper quolibet indictamento de proditione proclamator facit ſic, I. B. An exi⸗ 3 H. 7.10.1. 
gent on thy head of treaſon and felony, 

A Compalling,intent,o2 going about to counterfeit the great Beal is no trea⸗ 
ſon, but there muſt be an actual counterfeiting, alſo it muſt be to the likenels of 
the Kings great Deal, the woꝛds be, Counterface le grand ſeale le Roy. | 

Now it is to be [een what ſhall be ſaid a fo2ging,o2 counterfeiting of the great 
Seal, Ik the Lo2d Chancelloz, oꝛ Lo2d Keeper put the great Seal to a Charter, 
ac, without warrant, this is no Zreaſon, becauſe the great Seal is not counter⸗ 
feited, But it ſeemeth by Briton fo, 10. b. that it was treaſon at the Common 
Labv, and of that opinion is Fleta fo. 29. a. but it is no Treaſon now (without 
quefion ) by the negative clauſe of this Ac, 

Ik a man take war lawfully impzinted with the great Seal from one Patent, 
and fir it to a w2iting purpoꝛting a grant from the King, there have been divers 
opinions in this caſe what the offence is, which we will rehearſe, 

Jn 40. Af. which was about 15 years after the making of this Act, it was not 40. Afl. p. 33. 
holden High Treaſon, but a great miſpziiton, fo2 that it is no connterfeifing of 
a new, but an abuſe of the true great Seal. 

In 42 E. 3. the Abbot of Bꝛuer cauſed Rob. Rigge his Commoigne to rale a Rot. Clauſ. 
Charter of R. r. and put out the mannoꝛ of Fisfetruda, and in place thereof put in 4> E. 3. nu. 8. in 
Eſleghe, And this offence was heard, and ſentenced befoze the king and his Coro. 

Counſel in the Dtar-chamber, as a great offence and miſpꝛiſion: fo2 if it had 
been High Treaſon, it ſhould have had another tryal, and pet this was a great a⸗ 
buſe of the great Deal. | | 

2 H. 4. The taking of the Gꝛeat Seal from one Patent, and firing it fo a, wo; 25, 
Commiſſion to gather money, xc, was adjudged to be ſuch an offence, as the of- 
fender had judgement to be dzawn and hanged. The recoꝛd of which caſe we 
have peruſed, and the effect thereof is this. The partie is indiced generally fo: 
counterfeiting of the Gꝛeat Seal, whereunto he pleaded not guilty, and the Ju- 
ry found him not guilty of the counterfeiting of the Gꝛeat Seal, as was ſuppoſed 
by the Indictment, and found further ſpecially, that he took the Gꝛeat Seal from 
one Patent and put it to the Commiſſion,and that the party put the ſame in ere⸗ 
cution, and there judgement was given that he ſhonld be dzawn and hanged : 
which ( whatſoever the offence was) ought not to haue been given upon this 
verdict, the Jury finding him not guilty of the offence alledged in the indicment: x;797e7 ad ſus 
And beſides, the judgement is ſuch as is given in caſe of Petit Treaſon, and not principia referres 
of High Treaſon, Þereby it appeareth how dangerous it is foꝛ any to repoꝛt a ? "efevere. 
caſe by the ear, ſpecially concerning Treaſon, unleſs he had adviſedly read the hr way 
Reco2d: fo2 (as I take it) the miſrepozt of this caſe hath hatched erro2s, and he ning, is te fee 
miſtook the judgement, ik it had been High Treaſon,foz then it ſhould have been their 1:8, 
d2awn, hanged, aud quartered, D 3 37 H.8, 
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37 Hf. 8. Br. tit. Treaſon, A Chaplain had fired ſuch a Gzeaf Seal to a Pa- 
tent of diſpenſation with non-reſidence, and this was holden a miſp2iſion, and 
not High Treaſon, fo it was an abuſe of the Gzeat Seal, and no counterfeiting 
of it. Stanford ſaith that it was adjudged in his time accozding to the Book of 2 
H. 4. Et fic ex ertore ſequitur error. 

G. Leak a Clerk of the Chancery foyned two clean Parchments fit fozLetterss 
Patents ſo cloſe together with mouth⸗glew, as they were taken koz one, the up- 
permoſt being very thin, and did put one label thzough them both; then upon 
the uttermoſt he wꝛit a true patent, and got the Gꝛeat Seal put to the label, ſo 
the label and the Seal were annered to both the Parchments, the one witten, 
and the other blank: he cut off the glewed skirts round about, and took off the 
uppermoſt thin parchment (which was wzitten, and was a true and perfect 
patent) from the label, which with ths Gzeat Seal did fill hang to the parch⸗ 
ment, then he wꝛote another patent on the blank parchment, and did publiſh 
it as a good patent, Yereupon two queſtions were moved. 1, Whether this ok⸗ 
fence be High Treaſon oz no. 2. If it be High Treaſon, then whether he may 
be indicted generally fo2 the counterfeiting of the Gzeat Seal, oz elle the ſpecial 
fact muſt be expꝛeſſed. And upon conference had between the Judges upon great 
adviſement and conſideration, it was in the end concerning the firſt point, re⸗ 
ſolbed by the Juſtices (ſaving a very few upon the autho2ities afozeſaid, and 
foz that it was no counterfeiting of the Gꝛeat Seal within this ſtatute, that this 
offence was neither High Treaſon noꝛ Petit Treaſon, becauſe it is not within 
either of the three bꝛanches of this ſtatute, but it is a very great milpꝛiſion, and 
the party delinguent liveth at this day. As to the 2 point it was reſolved, that if 
the ſpecial matter had amounted to counterfeiting of the Gzeat Seal in law 
within this Aa, then he might have been generally indicted of High Treaſon foꝛ 
counterfeiting the Gzeat Seal. As if a man in an affray kill a Conſtable that 
comes to keep the Kings Peace without any erp2eſs malice pꝛepenſed, this is 
murder in law, and yet the delinquent may be generally indicted of murder by 
malice pꝛepenſed. 

And (a) Fleta who wzote befo2e this ac telleth us, that Crimen falſi dicitur, 
cum quis illicitus (cui non fuerit ad hoc data authoritas) de ſigillo regis rapto vel in- 
vento, & brevia cartaſque conſignaverit. Eut whatſoever offence it was befoze the 
making of this ffatute, it is after this ſtatute no High Trealon, becauſe it is no 
counterfeiture of the Gzeat Seal, but a miſuſer thereof, 

Qui (b) convictus fuerit pro falſatione ſigilli dom, regis, quod tradatur Epiſcopo 
Sarum, qui eum petiit ut clericum ſuum ſub pœna & in forma qua decet, quia vide- 
tur concilio quod in tali caſu non admittenda eſt purgatio, &c. Yereby it ſhould 
appear that in thoſe dates a man might have had his Clergie foꝛ this offence,and 
therefo2e as ſome hold, it was not then holden to be High Zreaſon,x herein alſo 
is the pzeamble of this act, concerning divers opinions in caſe of treaſon.verified. 

This ſtatute naming the Gꝛeat Seal and P2ivie Seal, the foꝛging and the 
counterfeiting of the Pꝛivie Signet, oꝛ of the ſign manual was not within this 
ſtatute. But by the (c) ſtatute of 1 Mar. it is made High Treaſon in both caſes, 
Albeit that in this ac there is no mention made ok ayders and conſenters to 
this counterfeiting, yet they are within the purview of this ſtatute, foz there be 
no acceſſaries in High Treaſon, 


¶ Ou ſa (4) monye. | (e) This was Treaſon by the Common Law,as it 
appeareth by all the ſaid ancient Authoꝛs, ubi ſupra (verbo, Si home counterface 
le grand ſeale) and therefoꝛe the opinion in 3 H. 7. is holden fo2 no law, that it 
was but felony befoze this ad. (f) The foꝛging of the Kings coin is High Trea- 
ſon, without utterance of it, fo2 by this act the counterfeiting is made High 
Treaſon, Dee the ſecond part of the Jnſfifutes, W. 1. cap. 15. (g) See Thom. 
Walfingham. Hypodigme Neuſtrie. An. Dom. 1278. Judei pro tonſura monetæ in 
magna multitudine ubique per Angliam ſuſpenduntur, &c. | 

(h) Si ipſe qui facit monetam authoritate regis, &c. illam facit minus in * 
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with childe : ſo as this reſpite of execution foꝛ this cauſe is not to be granted 
Stanford f. ult. b. only in caſe of felony, whereof Juſtice Stanford ſpeaketh, but in caſe of Þigh 
Trealon, and Petit Zreaſon alſo, | 


vid. Hereafter, Si home port faux money en ceſt roialme, counterfeit au money 
path Lon. dangliterre, & ſachant le money eſtre faux, &c.] By this bzanch fir 
„ things are to be obſerved, Firſt, that the bzinging in of counterfeit money, and 


not the counterfeiting is erp2eſſed in this wozd | apporr, ] Secondly, that it 
muſt be bꝛought from a foꝛein Nation, and not from Ireland, oz other place be⸗ 
longing to, oꝛ being a member of the Crown of England, and ſo it hath been 
7 H. 7. 10. reſolved, ſo wary are Judges to expound this ſtatute concerning Treaſon, and 
4 that in moſt benigne ſenſe ; Foz albeit Jreland be a diſtinct Kingdome, and out 
Lib. 7. Calvins of the Realme of England to ſome purpoſes,as to Pꝛotections and Fines levied, 
6aſc, ub1 ſupra, ac. as hath been ſaid: yet to ſome intent it is accounted as a member of oꝛ be- 
longing to the Crown of this Realm, And therefo2e a Writ of Erroz is main⸗ 
tainable here in the Kings Bench of a judgement given in the Kings Bench in 
Ireland, ſo as the Judges did conſtrue this ſtatute not to extend to falſe money 
bꝛought out of Ireland. Thirdly, it muſt be to the ſimilitude of the money of 
England. Fourthly, that the bꝛinger of it info this Realm, muſf know it fo be 
3 H. 7. 10. connterkeit. Filtly, uttering of kalle money in England, though he know it 
| to be falſe and counterfeit to the likeneſs of the Coyne of England, is no Trea- 
ſon within this Fatute, unleſs he bzonght it from a fozein Nation, foz the 
woꝛds be, fi home apport faux money en ceſt realme. But if monep falſe oz 
clipped be found in the hands of any that is (ſuſpicious, he may be impziſoned 
untill he hath found his warrant, per ſtatutum de moneta magn' vet. Mag. Cart. 
fo. 38. 2. parte. Laſtly, he muſf merchandize therewith, oz make payment 
thereof, expꝛeſſed in theſe wozds, Pur merchandizer, ou paiment faire in 
deceipt noſtre ſeignior le roy & ſon people. See moze, De moneta regis, and 
of the derivation thereof in the ſecond part of the Inſtitutes, in Artic' ſuper cartas, 
Cap. 20. : 

* Si home tuaſt Chancelour, Treſurer, ou Juſtice noſtre ſeigniour le roy del un 
banke ou del auter, Juſtice in Eire, ou daſſiſes & touts auters Juſtices aſſignes doier 

& terminer eſteant en lour place feaſant lour office.] 

In this caſe albeit one intend to kill any of theſe here named in their place, 
and doing their office, and thereupon ſtrike 02 wound any of them, this is no 
treaſon: Foz our ſtatute ſaith,Si home tuaſt Chancelor, &c. If a man kill the 
Chancelour, gc. Foz if it be treaſon, death muſt enſue. And the reaſon wherefo:e 
it is treaſon in theſe caſes is, becauſe ſitting judicially in their places, (that is, 
in the Kings Courts) and doing their office in adminiſtration of juffice, they 
repzeſent the Kings perſon, who by his Dath is bound that the ſame be done. 
And this Act extends only to the per here particularly named, and fo no 
other: and therefo2e extendeth not to the Court of the Loꝛd Steward, oꝛ of the 
Conſtable and Marſhall, noꝛ to the Court of the Admiralty, oꝛ any other, no; 
to any Eccleſiaſtical Court. Nay, it ertends not to the High Court of Parlia- 
ment, if any Member of the Loꝛds Youle, oz Bouſe of Commons be lain in 
his place, and doing his office, becauſe it is caſus omiſſus, and not mentioned in 

4 Rot. Parliam. this Act, But in all thoſe Caſes it is wilfull murder, foz the Law implyeth 


20. E. 1. nu. 2. malice. 
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Alveredi, cap. 4. cheates appertient a noſtre ſeignior le roy cibien des tres & tenements tenus des au- 
ubi ſupra. Vita ters, come de luy meſme, 


& fortunis omii- | 

— © + + (a) C Des tt̃es & tenements tenus des auters come de luy meſme, ] 
ca. 14.22. lib. a0, This is an affirmance of the Common Law, and the reaſon thereof is, 
pl. 49. fo2 that the offence is committed againſt the Doveraian Lozd the King, 


who is the light and the life of the Common-wealth: and therefoze the _— 
do 
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doth give to the Bing in ſatisfaction of his offence, all the Lands, ge. which the 
offender hath, and that no ſubject hould be partakec of any part ok the fozfeiture 
foz this offence, 
And where the wo2ds be [Lands and Tenements holden, gt.] yet the -fozfei- 
ture extends ta rents charges, rents ſeck, Commons, Cozrodies, and other he- * Brock Ech. g. 


reditaments which are not holden, foz in tale of Pigh Treaſon tho teure is wot e Nee 

material, | dh ee, a . 

This clanſe hath 7, limitations. Firt, this Act ertends not (b) to lands Cc. . 

in tayle, ( ſaving only faz the life of tenant jn tayls ) but the forfeiture of £- Otherwiſe it is in 

ſcheats is to be underffoadot ſuch Landgand Tenements as be might latu⸗ cafe of Feric 

fullp kozfeit. And theſe general woꝛds fake nat away the ſtatute of donis 2 and fe- 

conditional. (c. but later ſtatutes give the koꝛfeiture of effates in tail. 2. No2 z — H, 4. 27. Seo 

doth this Ac extend to uſes, but later ſfatutes do name - uſes, 3. (d) Noz hereafter inthe 

to rights of Actions, where the entrie is taken away, and ſo is the law clearly cicle of Prewwire, 

; holden at this day. 4. Noz fo any conditions, but by a (e) [ater ſtatute con- 7? (des tres, c.) 
ditions, unleſs they be inſeparably knit to the perſon, be given to the Ring; yy 260 8. 

5, Non to rights of entry, where any was in the lands (f) by title befoze the 2g. Hi. 8. z. 

treaſon committed, but ſuch a right of entry is ſince given by later ſtatutes. in fire, 33. H. s. 

6. No2 to Lands oꝛ Tenements, oꝛ Rights (g) in auter droit, ag in the right ca. 25. 5: & 6. K. 

of the Church, no2 to lands in the right of a wife, but only during the coverture, 5c, 71+ 17 

and it extendoth ta land which the offender hath (h) fo2 life, fo2 the forfeiture - . H. 5. 64. 20. 

of the p:ofits during bis life. 7. It extendeth not to * a founderſhip of an houſe 3. E. . ca. 11. 

of religion in Free almoign, fo that is annered to the blood of the Founder. Bere 4. Lib. 2. b. 2.10. 

goods and chattels be not named, but the fozfeiture of them is implyed in the 7- H.. 6. Kc. 

judgement, 13 3. 11 3 | 

| G) Nata Lectoz, the ſaid Ads of 26. H. 8. 33. H. 8, 5, and 6. E. 6. do pet re- glebeids caſe. oy J 

main in fozce,notwithſtaading the laid atute of 1. Mar. as jt hath been often ad⸗f z1g/cfe/ds caſe; 4 

judged and reſolved, and namely Mich. 21. Ja. in the Erchequer Chamber in a bi .. | Y 

wait of erroz, upon a judgement given in the Erchequer, between Ratcliffe and g· J. E b. ni ſupra, 

the Land Sheffcild, by all the Judges of England, and is agreeable to common Pier 1 Pl. 28, 

experience. ier. 12. El. 289. 


= 2 Py T - H.8.B © 
Ser moze of High Treaſon in the next Chapter following, cap. 2. verbo. Et — 5. g 
pur ceo que pluſors auters caſes, &c. b , Mar. Dior. 
108. 24. 2. 


33. 72. Corody Br. 5. Temps H. 5. Eſcheat. 239. i 12. El. Dier 289. Lib. 3. fo. 10. 35. Lib. 7. ſo. 33.3 4. lib. 8. 
72. 166. lib, 9. fo. 1 40. Stanf, Pl. Corone. 187. a. b 
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CAP. II. 
Of Petit Treaſon. 


EA ceo il j ad an auter manner de treaſon, ceſtaſ[awair, quant un Britten ca, B. bs 
ſervam tus ſon aller, u an feme tus ſon baron, on quant home ſeeuler * ** 
ow de region tua ſou prelate a que il doit fore et obedience, Et de tiel 
manner de treaſon la forfeiture des Eſcheats appertenont a cheſcun ſeignior de 


ſon fee proper, &c. 


And moreover there is another manner of Treaſon, that is to ſay, 
when a ſetvant ſlayeth his Maſter, or a wife her husband, or When a 
man ſecular or religious ſlayeth his Prelate ro whom he _ 

| | Ait 
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faith and obedience. And of ſuch treaſon the Eſcheats ought to per- 
tain to every Lotd of his own fee, &. 


It was called High oꝛ Gꝛand Treaſon in relpeit of the royal Pajelty ag 
whom it is committod, and comparatively it is called Petit Treaſon feof 
now this ſtatute ſpeaketh ) in reſpec it is committed againſt ſubjects and inke⸗ 
riour perſons, whereof this Act doth enumerate thꝛee kinds. 


Quant un ſetvant tua ſon Maiſter. ] This was Petit Treaſon by the 
Common Lab, foz fo it appeareth by the (a) book of 12. Af, that a woman- 


. ſervant killed her Miſtrils, wherefoꝛe ſhe had judgement to be burnt,” which is 


the judgement at this day of a woman fo2 Petit Treaſon, And here-with agreeth 


21 E. 3, where the! reader muſk know, that inſtead of Mere in that caſe you muſk. 


read Maiſter. 

(b) And upon this 20, if the ſervarit Kill the ike of his Palter, it is Petit 
Trealon, fo he is a ſervant both to the husband and wife, 

(c Jf the child commit Parricide ia killing of his father oz mother (which 
the Law-makers never imagined any child would do) this caſe is out of this ſta⸗ 
tute; unlels the child ſerved the father oꝛ mother foꝛ Wages, oz meat, dzink oꝛ ap⸗ 
parel, foꝛ that it is none of theſe thꝛee kinds ſpecified in this Law. And yet the 
offetice is far moꝛe hainous and impious in a child than in a ſervant, foꝛ Pecca- 


ta contra naturam {ime graviſſima: but the Judges are reſtrained by this Ac, fo 


interpꝛet this Act, à ſimili, oz à minore ad majus, as Hereafter ſhall be ſaid, And 


* ſome ſay that Parricide was Petit Treaſon by the Common Law. 


(d) A ſervant of malice intended to kill his Maſter, and lay in wait to do it 
while he was his ſervant, but did it not till a year after he was out of his ſer⸗ 
vice, and it was adjudged Petit Treaſon within this Act. 


«| Un feme tua ſon Baron. 7 (e) This was Petit Treaſon by the Com⸗ 
mon Law, as it appeareth in our books. If the wife pꝛocure one to murder her 
husband, and he doth it acco2dingly, in this caſe the wife being abſent is but ac- 
ceſſa2y; and ſhall be hanged and not burnt, becauſe the acceſſa2y cannot be guilty 
of Petit Treaſon, where the pꝛincipal is not guilty but of murder: and the * ac- 
tedaʒy muſt follow the nature of the pzincipal: but if he that did the murder 
had been a ſervant of the husband, it had been treaſon in them both, and the wike 
ould have been burnt. And lo it is in the caſe befoze of a ſervant, and in the 
caſe hereafter of a Clerk, 

It the wife and a ſtranger kill the husband, it is Petit Treaſon in the wife, 
and murder in the ſtranger, and ſo it is in the cale of the ſervant next befoze, and 
of the Clerk nert after, 

Befoze this ſtatute it was Petit Treaſon, ſi quis falſaverit ſigillum domini ſu: 
de cujus familia fait, Britton agreeth herewith. But theſe are taken away by this 
Act, and all other ſaving theſe that are hete erp:eſſed, 


C Quan: home feculer ou dereligion tua ſon prelate a que il doit 


foy et obedience. | This clauſe is onderfo0d only of an Eccleſiaſtical perſon, 
bet he ſecular oꝛ regular, if he kill his Pꝛelate, o2 Superiour, to whom he oweth 
faith and obedience, it is Petit Treaſon : and lo it was at the Common Laiv. 
And Petit Treaſon doth pzeſuppoſe a'truſf, and obedience in the ockender, either 
”=_ , as in the wife and ſervant,.oz Eccleſiatical, as in the Eccleſiaſtical per- 
on. 
1 Aidozs, abettoꝛs, and pꝛocurers of any of theſe Petit Trealons, are within this 
Law. 
Ik the ſervant kill his Miſtrils, viz. his Maſters wife, this is freaſon (as hath 
been (aid ) not by equity, foꝛ that is denied as well in Yetit Treaſon as Yigh 
Treaſon, but it is within the letter of this ſtatute, fo ſhe is a Maſter. 


In High Treaſon ther? is no accelazies, but all be p;inctpals, and theres 
ore 
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foz whatſoever act oz conſent will make a man acceſſary fo felony , bekoze the 

act done, the ſame will make him a pzincipal in caſe of High Treaſon, Eut in 

caſe of Petit Treaſon, there may be acceſſaries, either befoze , oz after the ac 

done, as in caſe of Murder oz Yomicide, | 42 
Mere it appeareth that Acts of Parliament may bind men of the Church, Se⸗ of the ma Sana 

cular, 02 Regular, & no benefit of Clergy allowed unto them in caſe of treaſon: Artic. cleri. ca. 15. 


but a hereof you ſhall read at large in the Expoſition of the 15. chapter of Ar- Hil. 3. R. z. coram 
ticuli cleri. rege Rot. 8. London. 
; Jo. Imperials caſe. 


Et de tiel manner de treaſon forfeirure des Eſcheats * Eſchenrs ſee 
. . . dhe 1. r 
apperteinont a cheſcun ſeignior de ſon fee proper. ] Dee hereof „ 1 IPY 


hereafter in the chapter of Fozfeiture, b If a man ſeiſed in fee of a Fair, Parket fo. 13. 2. | 
Common, rent charge, rent ſeck. Warden,Cozrody, oꝛ any other inheritance, that!“ See before ca. 1. 
is not holden, and is attainted of felony, the King ſhall have the pꝛofits of them _ 83 
during his life: but after his deceaſe, ſeeing the blod is coꝛrupted, they cannot * 
deſcend to the heir, * noꝛ can they eſcheat becauſe they be not holden, they periſh + ,.. 1. part of che 
and are ertinc> by Act in law: For in Eſcheats foz Petit Treaſon oz felony, Inſtitutes fo. 13. 

a tenure is requiſite, as well in the caſe of the King, as of the ſubject. verb. Averala 

An App2over in caſe of felony refuſing the combate with the Appealer, ſhall terre per eſcheat. 
have like judgement that is foꝛ Petit Treaſon , Probatur recuſans duellum, ad- — 3 — 
judicatur ſuſpendi, & trahi in odium falſæ accuſationis: but pet it is not Petit , — 3 
Treaſon, becauſe it is none of the three ſpecified in this As. 

The caſe which Shard reciteth in 40 AM. that a Poꝛman being Leader of 4 ad. 25. Vide 
an Engliſh ſhip , who had Engliſh men with him, and robbed divers upon the H. 5. cap. 6. 
ſea, and were taken and found guilty : and as to the No2man it was but felony 
( becauſe Nozmandy was loff by King John, and was out of the ligeance of 
E. 3.) and as to the Engliſh it was adjudged treaſon, and the offenders dzawn 
and hanged. which was the judgement of Petit Treaſon : but this caſe muſt be 
intended to fall out befoze this ſfatute of 25 E. 3, foz it is none of the Petit 
Treaſons mentioned in this Ac, | 


C Er pur ceo que pluſors caſes de ſemblables treaſon purront Rerum progreſſus 
eſcheer en temps avener , queux home ne purra penſer ne declarer en preſent : , _ _— 
Aſſentu eſt, que ſi autre caſe ſuppoſe treaſon , que neſt eſpecifie paramount aviegne 5 — 2 
de hovel devant afcun Juſtice, demoerge le Juſtice ſans aler a judgment de treaſon, 
tanque per devant noſtre ſeignior le roy en ſon Parliament ſoit le cafe mfe & declare, 
le que le ceo doit eſtre adjudge treaſon, ou auter felony. | 

And becauſe that many other like caſes of treaſon may happen in time fo 
tome, which a man cannot think noꝛ declare at this preſent time: It is accoꝛded 
that if any other caſe ſuppoſed treaſon, which is not above ſpecified, doth happen 
befoze any Juſtice, the Juffice ſhall tarry without going to judgement of the 
treaſon , till the cauſe be ſhewed and declared befo2e the King and his Parlia⸗ 
ment, whether it ought to be judged treaſon oz other felony. 


C Semblable treaſon. ] In this taſe, the Judges thall not judge 2 
ſimili, oꝛ by equity, argument, oꝛ inferenceof any treaſon, High oꝛ Petit, foꝛ no 
like caſe ſhall be adjudged treaſon, ac. And note this bꝛanch ertendeth ( as hath 
been ſaid ) to the offence ; viz; treaſon ; and not not to tryal , ſudgement, oz 
execution. | 


'C $i auter caſe ſuppoſe treaſon, } No other tale, though of as high 
oz higher nature, cc. ſhall be adjudged treaſon High oz Petit, as befoze it ap- 
peareth in the caſe of Paricide, Anno 1 Mariz, ubi ſupra, 


. C Treaſon.] Cither High Treaſon, oz Petit Treaſon, ſo as this dzanch 
xtendeth as hath been laid to the offence of treaſon only. 88 
E Que 
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T Que neſt ſpecifie paramount.] This wozd [ ſpeciffe ] is to bs ſpe⸗ 
cially obſerved , ſoz it is as much to ſay, as particularized , oz ſet down particu⸗ 
larly : (6 as nothing is left to the tonſtruction of the Judge, if it be not (peciffed 
and particularized befoze by this Ad. A happy ſanguary oꝛ 52 of refuge foz 
Judges to dy unto, that no mans blood and ruine of his family do lie upon their 
con'ciences againſt law. And if that the conſtruction by arguments à (imili, oz 
a minori ad majus had been left to Judges, the miſchief bofo2e this ſtatute would 
have remained, viz. diverſity of opinions, what ought to be adjudged treaſon, 

which this ſfatute hath taken away by erpreſs wozds : and the ſtatute of 1 Mar. 
doth repeal all treaſons, et. but only ſuch as be declared and expreſſed in this 
Ada of 25 E. 3. wherein this wozd [expreſſed] is to be obſerved, | 
In the Parliament holden Anno 5 H. 4. the Earle of Nozthumberland 
came befoze the King and Lo2ds in Parliament, and by his Petition to ths 
King , acknowledged to have done againſt his allegiance : and namely, foz ga- 
thering of Power and giving of Liveries, whereof he prayeth pardon : and the 
rather, that upon the Kings Letters he yielded himſelf, and came to the King 
unto Pozk , where he might have kept himſelf away, The which Petition the 
King delivered to the Julfices by them to be conſidered. Mhereupon the Loꝛds 
made pꝛoteſtation, that the ozder thereof belonged to them, as Peers of the 
Parliament, to whom ſuch judgement belonged in weighing of this fatute of 
25 E. 3, &c. and they judged the ſame to be no treaſon, noꝛ felony, but only treſ- 
paſs finable at the Kings will. And the opinion in 27. Af. is denied, that if 
one of the Indittoꝛs diſcover the counſel of the Ring, that it ould be treaſon ; 
becauſe it is not ſpecified befoze in this Ad, and therefoze neither Bigh Treaſon, 
noz Petit Treaſon, BIT 


J Tanque per devant le roy & ſon Parliament. ] Wy this it is 
apparent - that any like oꝛ other caſe onght to be declared by the whole Parlia- 
ment, (and not by the King and Lozds of the Upper-Youle , oz by the King 
and the Commons, oꝛ by the Lozds and Commons.) And ſo was it done by the 
whole Court of Parliament in 3 R. 2. ubi ſupra. 5 Eliz. 18 Eliz. ubi ſupra , and 
many other Acts of Parliament. | | 

John Duke of Gayen and of Lancaſter Steward of England, and Thomas 
Wake of Gloceſter Conſtable of England, the Kings Uncles, complained to 


. theKing, that Thomas Talbot Knight, with other his adherents , conſpired the 


death of the ſaid Dukes in divers parts of Cheſhire , as the ſame was confeſſed 
and well known , and prayed that the Parliamont might judge of the fault 
(which Petition was ſuſt, and acco2ding to this branch of the ſtatute of 25 E. 3.) 
but the Kecozd ſaith further: whereupon the King and Lozds in the Parlia⸗ 
ment adjudged tho ſams fact to be open and High Treaſon : which judgement 
wanting the aſſent of the Commons, was no declaration within this Act of 
25 E. 3, becauſs it was not by the king and his Parliament accozding to this 
Act, but by the King and Lozds only, 


| CC Soit le caſe monſtre & declare, 8&c.] This Declaration may 
be abſolute, oz ſub modo, foz a time. e EES., 
By this which hath been laid it manifefly appeareth , what damnable. 
and damned opinions thole were concerning High Treaſon , of Treſilian Chief 
Juſtice of the Kings Bench, Sir Robert Belknap Chief Juſtice of the 
Common Bench, Sir John Holt, Sir Roger Fulthorp, and Sir William Burghe, 
Knights , fellows of the ſaid Sir Kobert Belknap , and of John Lockton one of 
the Kings Serjeants, that were given to King R. the 2. at Nottingham, in the 
Eleventh year of his reign. But moze deteſtable wert the opinions of the Ju- 
fices 21 R. 2, and of Hanckford and Brinckley the Kings Derjeants , (and 
the rather,becauſe they took no exampleby the puniſhment of the fozmer) which 
affirmed the ſaid opinions to be good and lawful , ſaving @ir William _ 
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Chief Juſtice of the Common Bench gave this anſwer : That declaration of 

Treaſon not declared belongeth to the Parliament; but to pleaſe;he ſaid, that if 

he had been a Peer oꝛ Lo2d of Parltament, if it had been demanded of him, he | 
would have made the like anſwers, Theſe Juſtices and Ser jeants being called Rot. Patl. 1 H. 4; 

in queſtion in the Parliament holden Anno 1 H. 4. foꝛ their ſaid opinions, an- nu. 97. 
ſwered (as divers Lozds Spiritual and Tempozal did) that they durſt no 1 1— 
otherwile do, foꝛ fear of death, It was thereupon enacted, that the Lozds Spi⸗ „, — 2 
ritual and temporal, oz Juſtices, be not from thenceforth received ts ſap , that | | 
they durft not foz fear of death to ſay the truth. Which opinions being lo ma⸗ 

nifeſtly againſt our ſaid Ac of 25 E. 3. afterwards in the Parliament holden | 

1 H. 4. it iz affirmed by authority of Parliament, that in the ſaid Parliament * H 4- cap. 3. 

of 21 K. 2. divers Statutes, Judgements , ©2dinances , and Stabliſhments 

were made, o2dained, and given, erroniouſly and dolefully in great diſheriſion See che conſequence 
and final deffruction and undoing of many honourable Lozds, and other liege of erronious opinions 
people of this Realm, and of their heirs fo2 ever. And therefoze not only that in caſe of high treaſon. 
Parliament of 21. R. 2. and the circumſfances and dependances thereupon , are kl. + cap. 4. 
whoily reverſed, revoked, voided, undone, repealed, and annulled foz ever, but 

aiſo the Parliament holden in 11 R. 2. by authozity of which Parliament, 

Trefilian , Belknap , and the reſt of thoſe falſe Juſtices and Derjeants afoꝛeſaid 

were attainted, is confirmed, foꝛ that it was (as there the Parliament affirmeth) 

fo2 the great honour and common p2ofit of the Kealm, 


Et ſi per caſe aſcun home de ceſt roialme chivache armee. 
& c.] And ik percaſe any man of this Realm ride armed, gc. Foz expoſition 
hereof, ſee the Chapter hereafter againſt riding oz going armed. | 

Foz the better inſtruction of the Reader to diſcern what offences be High 1 Mar. cap. x. 
Treaſon o2 Petit Treaſon at this day, it ſhall be neceCary to add hereunto the 3 Prone, 
ſtatute of 1 Mar, whereby it is enacted, [That no 2, Deed, or Offence,being by „r md _ 
Act of Parliament oz Statute made treaſon, petit treaſon, oz miſp2iſion of trea- 1 E. 6. ca. 12. 
ſon, by woꝛzds, w2iting, ciphering, deeds, oz otherwiſe whatſoever, ſhall be ta⸗ Sec the ſtatute of 
ken, had, deemed, o2 adjudged to be High Treaſon, Petit Treaſon , oz miſp2i- H. 4. ca. 10. to 
ſon of treaſon,but only ſuch as be declared and exp2elled to be treaſon, petit trea- he like effect. 
ſon, o2 milpꝛiſion of treaſon, in oz by the Act of Parliament oz Statute made in 
the 25 year of the raign of the moſt noble King of famous memozy , Bing Inter leges Ca- 7 
Edward the third, touching oꝛ concerning treaſon, oz the declaration of treaſon, auti cap. 7. Ir i- 
and none other, ac. Any Act oꝛ Acts of Parliament, Statute, oz Statutes - had — teges ut 
oꝛ made at any time heretofo2e o2 after the ſaid 25 year of King E. 3. 02 any o- {;primareur? * 
ther declaration oꝛ matter to the contrary in any wiſe notwithſtanding. Aliter in antiquo 

Befkoꝛe this Act ſo many treaſons had been made and declared by Act of Par- MS. 
liament ſince this da of 25 E. 3. ſome in particular, and ſome in general, and JP t juſte 
in ſich ſozt penned, as not only the ignorant & unlearned people, but alſo learned 175 ee 3 
and erpert men were many times trapped and ſnared: and ſometimes trealons . ebverta ur. 
made oꝛ declared in one Kings time, were abꝛogated in another Kings time, ei- 
ther by ſpectal oꝛ general woꝛds:ſo as the miſchief befoze 25 E. 3. ot the uncerain- 
ty what was treaſon, and what not, became to be ſo frequent and dangerous, as 
the ſafeſt and ſureſt remedy was, by this ercellent Ad of 1 Mar. to abzogate and 
repeal all but only ſuch as are ſpecified and expꝛeſſed in this ſtatute of 25 E. 3. 
y which law, the ſafety both of the King and of the ſubjec,and the pꝛeler vation 
of the Common-weal is wiſely and ſufficiently pꝛovided fo2, in ſuch certainty, 
as Nihil telictum eſt arbitrio Judicis, And certainly the two Rules recited in the 
Pꝛeamble of the ſaid Act ok 1 Mariz, are aſſuredly true. The firſt; That the 
fate of a King ſtandeth and conſiſteth moꝛe aſſured by the love and favour of 
the ſubfect toward their Soveraign, then in the dꝛead and fear of laws 
made with rigorous pains and ertreme puniſhment foz not obeying their So⸗ 
veraign.] And the other, [That laws juſtly made fo2 the pzeſervation of 
the Common⸗weal without extream yuniſhment oz penalty, are moꝛe often, 
and foz the moſt part better obeyed and _ „then laws and ſſatutes m_ 

> 3 wit 


Sereca, 


a Thar ls, of ſuch 


treaſon, high or petit, 


as is expreſſed in the 
Act of 25 E. 3. and 
of no other treaſon. 
b 1 Mar. cap. 6. 

x & 2 Ph. & Mar. 
cap. 11. 

5 Elz. c. r. & 11. 
18 Eliz. cap. I. 

13 Eliz. cap. 2. 

23 Eliz. cap. 1. 

27 Elix. cap. 2. 

3 Jac, cap. 4. 

- Bracton lib. 3. 
fol. 118. b. 

d 13 Eliz. cap. 1. 
14 Eliz. cap. 1. & 
cap. 2. 

e & 2 Ph. & M. 
cap. 10. 

See the ſecond part 
of the Inſtitutes, 
Mag. Carta ca. 29. 
Verbo (per judi- 
cium parium.) 

£ 35H. 8. cap. 2. 
3 Mar, Dier 132. 
lib. 7. fo. 23. in 
Calvin's caſe. 
Paſch. 33 Eliz. 
Orurks caſe. 

* 32 H. 8. cap. 4. 
h1E.6. cap. 12. 
FE. 6. cap. 11. 
Borh which are 
mentioned in the 
next Section. 

Hill. 14. Eliz. 
Dier. MS. 

Nota, This is the 
laſt reſolution of 
the Judges in this 
point. 

At this time Catliꝝ 
and Dier were Chief 
Juſtices, and Sanders 
Chief Baron, &c, 
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In which Ac fite notable things are to be obſerved, Firſt, it extendeth 
(without exception) to all High Treaſons made by any Act of Parliament ſince 
the ſaid Act of 25 E. 3. Secondly, to all Declarations of High Treaſons by any 
Act of Parliament ſince the ſaid Act of 25 E. 3. (as o the ſaid Declaration in 
3 R. 2. of killing an Ambaſſadour and the like.) Thirdly, to all Petit Treaſons 
made oz declared by any Act of Parliament ſince the ſaid Act of 25 E. 3. Fourth- 
Ip, albeit miſpꝛiſion of treaſon is not mentioned in the Act of 25 E. 3. pet everp 


miſlpꝛiſſon of any treaſon made oꝛ declared ſince that Act by any Act of Parlia- 


ment, is abzogated. Fikthly, no offence to be treaſon, petit treaſon, oꝛ miſprꝛiſt⸗ 
on of. treaſon , but only ſuch as be declared and exzeſſed to be treaſon, petit 
treaſon , 02 miſp:iſion of treaſon by the ſaid Act of 25 E. 3. Pere three things 
are fo be obſerved : firff, that this woꝛd [erpzeſſed] ercludeth all implications 
oz inferences whatſoever. Secondlp, here milpꝛiſion of treaſon is taken foꝛ con⸗ 
cealment of high treaſon oz petit treaſon, and only of high treaſon oz petit trea⸗ 


fon ſpecified and expreſſed in the Act of 25 E. 3. Thirdly, that no fozmer judge- 


ment, attainder, pzeſident , reſolution, oz opinion of Judges oz Juſtices of high 
treaſon, petit treaſon , oz miſpꝛiſion of treaſon , other then ſuch as are ſpecified 
and erp2eſſed in the ſaid Act of 25 E. 3. are to be followed oz dzawn to example: 
fo2 the woꝛds be direct and plain, That from hencefo2th, no Act, Deed,oz Df- 
fence qc. ſhall be taken, had, deemed, o2 adjudged to be treaſon, petit treaſon, oz 
a miſp2iſton ol treaſon, but only ſuch as be declared and erp2eſed in the laid 
Act of 25 E. 3, &c. any Act of Parliament oz Statate after 25 E. 3. oz any 
other declaration oꝛ matter to the contrary notwithſfanding, | So as there is no 
high treaſon, petit treaſon, oz miſpꝛiſion of any treaſon made oꝛ declared by any 
Act of Parliament oꝛ otherwiſe ſince the Act of 25 E. 3. but only ſuch as have 
been made ſince the laid Act of 1 Mariz , and of thoſe, only ſuch as were made 
b perpetual , and not during the life of Queen Mary oz of Queen Elizabeth, 
whereof there be divers which now are erpired, Which you may read being all 
in Pꝛint. But there wanted nothing to the perfection of the Statute of 25 E. 3. 
but a limitation of ſome certain time wherein the offender ſhould be accuſed, 
c Poſt intervaltum temporis accuſator non erit audiendus, niſi docere poteſt ſe fuiſſe 
jaſtis ratiombus impeditum, | 

Or the Declaration of treaſon, &c, d Declarations made during the na⸗ 
tural life of Queen Elizabeth ceaſed by her death: foz Declarations may have 
limitations as well as Statutes introductory of new laws. | 

There is another excellent bꝛanch of a Statute made e in 1 & 2 Ph. & Mar. 
in theſe wozds, ¶ And be it further enacted by the authoꝛity afoꝛeſaid, that all 
tryals hereafter to be had, awarded, oꝛ made foz any treaſon , ſhall be had and 
uſed only acco2ding to the due oꝛder and courle of the Common Law. | 


C All tryals.] f Upon theſe wozds many things have been obſerved by 


others. Firſt,that the Letter of this Act extendeth only to tryal of high treaſons, 
dz petit treaſons, and not to miſpꝛiſton. Secondly, Fozain treaſons are to be 
tryed by the ſtatute gof 35 H. 8. cap. 2. and ſo it was reſolved by all the Juſti- 
ces of England in Orurk's Caſe,and had been ſo reſolved befoze. But foz tryals 
of treaſons to be had tn Wales, oꝛ where the Rings Writ runneth not, in ſuch 
Shires as the King ſhall aſſign by his Commiſſion by the ffatute of 32 H. 8, 
cap. 4. are abrogated by this Act, becauſe they are tryable by the lam. 
h It hath been holden , that upon the tryal of miſpꝛiſion of treaſon there muff 
be two lawful witneſſes,as well upon the tryal,as upon the indictment as it was 
reſolved by the Juffices in the Loꝛd Lumley's Cale, Hil 14, Eliz, reported 
by the Loꝛd Dier, under his own hand, which we have ſeen, but left out of the 
pꝛint, which fo2 other purpoſes is cited hereafter. Thirdly, it hath been hol- 
den, that this Act extendeth not to the Indictment of any treaſon, but to the try- 
al by Peers, if the offender be noble: oz by Freeholders, if the offender be under 
the degree of nobility: e therefoze upon the indictment which is in 8 — an 
* 83 accuſation 
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accuſation, by the ſfafutes of 1 E. 6, and 5 E.s6, two lawfull witneſſes are requi- 
ſite : the wozds of the ſtatute of 1 E. 6. in the laſt bꝛanch be, | That none ſhall be 
indicted, arraigned , condemned, oz convicted fdꝛ any treaſon, Petit Treaſon, 
miſp2iſion of treaſon , oz foz any wozds befoze ſpecified to be ſpoken , after the 
faid firſt day of Feb2nary , fo which the ſame offender 02 ſpcaker ſhall in any 
wiſe ſuffer pains of death, imp2iſonment, loſs oz fozfeiture of his goods, chattels, 
tands, oz tenements,unleſs he be accuſed by two ſufficient and lawful witneſles, 
or ſhall williagly without violence confeſs the ſame, ] | 

Nota that | befoze ſpecified ] do refer to the woꝛds mentioned befo2e in the 
Act, 1. It is manifelt by the connerion of the woꝛds, viz. | fo2 any wozds be⸗ 
foze [pecified to be ſpoken cc. 2. The treaſons in 25 E. 3. were mentioned 
_— 3. The firſt wozds be | foz any treaſon, Petit treaſon , miſpziſion of 
frealon, cc. | 

And by 5 E.6.ca.17, it ts pꝛovided by the laſt clauſe ſave one, | That none ſhall 
be indicted, arraigned, condemned, convicted,o2 attainted fo2 any of the treaſons 
oz offences afoeſaid, oz of any other treaſons that now be, oꝛ hereafter ſhall be, 
which ſhall hereafter be perpetrated, committed,oz done,unleſs the ſame offender 
be thereof accuſed by two lawiul accuſers, cc. unleſs the ſaid party arraigned 
Gall wilingly , without violence confeſs the ſame, ] Here two things are ts be 
obſerved. 1, The particular penning of both theſe As, viz. indicted, arraigu- 
ed, convicted, &c. and the woꝛds of 1 & 2 Ph. & Mar. extend to tryals only , * 
not to the indictment, 2, Two lawful accuſers in the Ac of 5 E. 6. are taken 
foz two lawful witneſſes, foꝛ by two lawful accuſers , and accuſed by two law- 
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1 E. C. cap. 12. 
5 E. 6. ea. 11. 
See 13 El. ca. 1. 
See before Firb, 
[Dez ceo provable- 
ment ſoit attaint. | 


See 1 El. ca. C. 
Stanf. Pl. Coron. 
89. & 164. 

4 Mar. Coron. 
Br. 220, Dier. 

2 Mar. 99. & 

3 Mar. 132. 
Nota the genc- 
rality of theſe 
words. 

Regula, Verba ge- 
acralia gexeraliter 


ful witnelles ( as it is ſaid 1 E. 6.) is all one: which woꝛd (accuſers) was ſur inrelligenda. 


uſed, becauſe two witneſſes ought direcly to accuſe, that is, charge the pꝛiſoner, 
foꝛ other accuſers have we none in the Common Law: and therefoze lawful 
accuſers muſk be ſuch accuſers as Law allows, And ſo was it reſolved in the 
Lord Lumley's caſe by the Juffices : foz if accuſers ſhould not be ſo taken, then 
there muſt be two accuſers, by 5 E. 6. and two witneſſes by 1 E. 6. And the 
ſtrange concett in 2 Mar. that one may be an accuſer by hearſay, was utterly de- 
nied by the Juffices in the Lo. Lumley's caſe, And this woꝛd | awarded] in the 
ffatute of 1 & 2 Ph. & Mar. extendeth to the tryal upon the arraignment , and 
not to the indictment, fo2 that is not ſaid to be awarded, 

And it was reſolved by all the Juſtices in a Rolſton's caſe upon the rebellion 
in the Nozth , that theſe wozds | ſhall willingly without violence confeſs the 
ſame] are to be underſtood where the party accuſed upon his examination befo2e 
his arraignment, willzngly confeſſed the lame without violence, that is, wil- 
lingly Without any tozture : and is not meant of a confeſſion befo2e the Judge, 
fo: he is never preſent at any toꝛture, neither upon his arraignment was ever 
any to2ture offered. And here cometh another b ffatute made in 1 & 2 Mar. 
to be conſidered, by which it is pꝛovided, that treaſon fo2 the counterfeiting and 
impairing of the coin currant in this Kealm, xc, the offender therein, ec. ſhall be 


indicted, arraigned, tryed, conviced, o2 attainted by ſuch like evidence, and in 


ſuch manner and fozm, as hath been uſed and accuſtomed within this Realm, at 
any time befoze the firſt year of King, E. 6. &. Mherein the ſpecial penning 
of this Act is to be obſerved, which in caſe of treaſon concerning the coun- 


terfeiting bz impairing of coin, cc. hath by particular woꝛds reſtored the evi⸗ 


dence requiſite by the Common Law, befo2e the ſtatute of 1 E. 6, as well upon 
the indictment as the tryal. But the Act of 1 & 2 Ph. & Mar, cap. 10. extends to 
tryals only in other caſes of High Treaſon., and therefoze that Ac ertendeth 
not to the india ment of other High treaſons. Allo it is moſt neceſſary (as 


many do hold) that there ſhould be two lawful accuſers, that is, two lawful 


Witneſſes at the time of the indicment, fo2 that it is commonly found in the 
abſence of the party accuſed, and it may be when the party ſuſpected is beyond 
ſea, oz in remote parts, and may be outlawed thereupon ; and therefo2e ſeeing 
the indictment is the foundation of all, it is moſt neceſſary to have ſubſtantial 


Sec hereafter 

c. 49. of Piracy, 
eco c 

Hil, I4. El. Lo. 

Luwley's caſe. 

Ubi ſupra. 

2 Mar. Dier. 99. 
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Caſe. 
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El. Rolſton's caſe. 


b 1& 2 Ph. & 
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i: & 1 Ph. & Ma 
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$200k in a cauſe lo criminal, where probationes oportent eſſe luce clariores. 
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Chap. 2 


Petit Treaſon. 


L affty, if the indickcment were part of the tryal, then ought he that is noble, 
and a Lozd of Parliament be indiced of Þigh Treaſon „ fc. by his Peers: 
Foz the tryal of him (without queſtion) muſt be by his Peers: but the indid⸗ 
ment of Peers of the Realm is always hy Free-holders, and not by their 


Peers, as hereafter ſhall appear. We he ve been the longer herein in reſpect 
of ſome variety of opinion (foꝛ want of due and entire conftderation had of all 

«and every part of that which hath been laid) upon ſerious ſtudy touching this 
point, without reſpect of a common wandꝛing opinion. i 

And it ſeemeth that by ancient Common law one accuſer, oꝛ witneſs was 
not ſuficiont to convict any perſon of High Treaſon ; 2 Foz in that caſe, where 
is but one accuſer , it (hall be tryed befoze the Conffable and Parſhal by Com- 
bat, as by many reco2ds appeareth. b Eut the Conſtable and Þarſhal have no 
jurisdiction to hold plea of any thing, which may be determined oꝛ diſcuſſed by 
the Common Law. And that two witneſſes be required , appeareth by our 
c boks, and J remember no authority in our bots to the contrary: and the 
Common law herein is grounded upon the law of God expreſled both in the old 
and new Teſtament : d In ore dnorum aut trium teſtium peribit qui interficietur : 
Nemo occcidatur uno contra ſe dicente teſtimonium. 

And this ſeemeth to be moꝛe clear in the tryal by the Peers, o2 Nobles of the 
Kealm , becauſe they come not de aliquo vicineto, whereby they might take no- 
tice of the fac in reſpect of vicinitie, as other Jurozs may do. | 

Þaving now rehearſed what others have ſaid and holden, we upon due 
conſideration had of the whole matter will ſet down our own opinion, 
and reaſons, in theſe Four points following, Firſt, that the ſtatute of e 5 E. 6. 
cap. 11. is ageneral law, and ertends to all High treaſons, as well by the 
Common Law declared by the ſtatute of 25 E. 3. as fo any other ffatute 
made oz to be made, the negative wozds of which ſtatute be : [ No 
perſon ſhall be f indicted , arraigned, convicted, condemned, oz attainted fo: 
any treaſon, that nom is, oꝛ hereaſter ſhall be, ac. Mhich woꝛds without all 
queftion are general, and ſo to be taken, The wo2ds of that ſtatute be fur- 
ther, [Unleſs the ſame offender be accuſed by two lawful accuſers,] Theſe two 
lawful accuſers are in judgement of law taken foz two lawful witneſſes, 
and that foz two cauſes: Firſt , they muſt be lawful , that is, allowed by the 
Laws of the Realm: and by the law, upon the arraignment of the Pziſoner up- 
on the indictment of treaſon , no other accuſer can be heard, but witneſſes only, 
Sccondly , the woꝛds of the ſtatute are | Which ſaid accuſers at the time of 
the arraignment of the party accuſed, ik they be then living; ſhall be brought 
in petſon befoꝛe the party ſo accuſed, and avow and maintain that which they 
have to ſay to pꝛove him guilty of the treaſon , unleſs the party arraigned ſhall 
willingly without violence confeſs the ſame, | as by that Act appeareth. Now 
to avow and maintain that which they have to ſay , to p2ove him guilty of the 
freaſon , is the pzoper office and duty of witneſſes , and ſo it is ſaid in the ſta⸗ 
tuteof g 1 E. 6. c. 12. in the laſt clauſe (by two lawful witneſſes, ) See the 
ffatute of 5 El. c,r. where it is ſaid [accuſed by good and ſufficient teſtimony, | & 
to the ſame intent, the ſtatute of x & 2 Ph. & Mariæ c. 11. fo2 the woꝛd [accuſed.] 

i Puniantur accuſatotes penes dominum regem, quod modo Rex eis de facili 
non credat: et talis pœna fiat eis, qualis debeat fieri illis, qui injuſte fideles dai regis 
exhæredari & deſtrui fecerunt, &c. ; ; 

2. That this Act of 5 E. 6. extends as well to Petit Treaſon, as High Trea- 
ſon, fo2 the woꝛds be [any treaſon] and ſo doth the ſtatute of 1 E. 6. ca. 12, 

3. That the ſtatute of 1 & 2 Ph. & Mar. cap. 10. doth not abrogate the ſaid 
Act of 1 E.6. oꝛ of 5 E.6. Foz that Ad of 1 & 2 Ph. & Mar. extends only to tryals 
by the verdict of twelve men de vicineto, of the place where the offence al⸗ 
leadged, and the indictment is no part of the tryal , but an infomation oz de- 
claration foꝛ the King, and the evidence of witneſſes to the Jury is no part of 
the tryal , foꝛ bylaw the tryal in that caſe is not by witneſſes, but by the ver⸗ 
see Forteſcue cap, 26, 27. Juties ought to be informed by evidence, and witneſſes. 


di 


3 


Cap. 2. — * 27 
ditt of twelbe men, and lo a manifeſt diverſity betiween the evide „ 
and a tryal by Jury. And the word f awarded ] in that — far, 28 A, — 18. 
that Aa extended only to the Venire facias foz frial,foz neither the indiument noꝛ . 0 29. 
the evidence can be laid to be awarded: Veritas quæ minime defenſatur, opprimi- 1 
tut, & qui non improbat, approbat. Et fic libere animam meam liberavi. tas | REN — 
a The Trpal againſt an Alienee, that lived here under the pꝛotection of the by all che —— 
King, æ amtty being between both Kings, foz High treaſon, ſhall by kozer of this Hil, 36. El. in ths 
Act of 18:2 Ph, & Mar. be tried accozding to the due courſe of the Common Law, {© Postal 
and therefoze in that caſe he ſhall not bs tried per medietatem linguz, as he chall 1 
be incaſe of Petit Treaſon, murder, and felony, if he prapeth it. : . 8 
4. b That a tryal in a fo2ein county upon 2 befo2e thꝛee of the rita de Gama, 
Councel, at. by the ſtatute of 33 H. 8. cap. 23. is abzogated by this Aa of 1 & & 33 Hl. 8. ca. 23. 
2 Ph, & Mar. being a tryal contrary to the due conrſe of the Common Law, 4 ftr 152. 
which is to have it tryed by Jurors of the pzoper County, e but the indtament 1. 1. b. 5 Þ: 
being ford in the pzoper County , it may be by ſpecial commiſſion heard and Bader eln 
determined befoze Commiſſioners in any fozein county, but the fryal muſt be e. 
by Jurors of the proper County ; and this is warranted by the courſe of the 1 J f. 1. 
P. I2, 


Com mon Law, And albeft when the Term begins, all Commiſſions of Oier 
and Teiminet in the Count where the Hings Bench fit, be lulpendes deving V. 27 Ke . 


the Term, yet if an Indiument be found befozs ſuch Commiſſioners before the ber les juſtices in 


term, there may be a ſpecial commiſfion made to Commiſſio in th Som erviles and 
County, fitting the Kings Bench in that County, to heat — bye Arden — 
ſame during the tearm: foz the Kings Bench hath no power to proceed there- Alken c . 
upon, till the indictment be befoze them. And it is the better, if the ſpecial com⸗ ſolved Mic. r. 5, 
milſſon bear Teſte after the beginning of the tearm, Note a diverſity between in Sir Waller 
_ pong pe =_— _ Terminer , and ſuch a ſpecial commiſſion ; Releight caſe. 

of Kings Bench may be adio in the mean time the . Cem. 388. 
Commiſſioners may ſit there. | be adjourned » and in the — time the 2 — Le. ce - 

d And wher6 it is pzovided by the fatute of 33 H. g. cap. 2; ts 4 ax Ms 

challenge ſhould not from thencefozth be admitted on allowed in deset hong : tba a., 
Ttealon, 0; miſprifion of treaſon : e This branch is abꝛogated by the ſaid Act *<2!<4. An. x Ja. 
of 1 Mar. Foz the end of challenge is to have an indifferent trral, and which R Fart ga 
is required by Law , and to bar the party indiced of his lawful challenge, is to by att — 
bar him of a pincipal matter concerning his tryal : and all gas of Par- and ha been oe 
itament concerning incidents to tryals contrary to the courſe of the Common ſolved 10 before. 


lav, are abꝛogated by the ſaid woꝛds, [and that all tryals hereafter; gc.] but all ., Pl. cor. 157. 


this is to be underſtood of perforis under the degtee of Pobil ; f 3 IZ. R. in G. 
: ity; Fo? in caſe 
of a tryal of a Nobleman, Kod of Parliame | 1 
ok his Peers, I pn P ment, he cannot challenge at all any _ rs oe - — 
f Henry Garnet Superiour of all the Jeſuites in England upon hi | 6 E. s my 
ment fo: the Powder Treaſon , did challenge Er. Citizen CO viles & A — 
remptortly, and if was allowed unto him by the reſolution of all the Judges, Br. tit. Chal. 
2 Do in caſe of Bigb Treaſon , o: milpziffon of High Treaſon, a man may » 2 f. L. 
challenge 35. peremptorily, which is under three Juries, but moꝛe he cannot 22 15 1 
| Laffly, ali ffatutes made bef id Ac ny 
b ekoze the laid Ac of 1 & 2 tl. 8. c. 2, and 
| Ph. & Mar, 4 
foz tral of High Treafon , Petit Treaſon , oz miſp2ifton. of Treaſon, con- 12 Hl. 8. c. 2. plea- 


: / 


frary to the due courſe of the common law „ are abzogated by the ſaid Act of ding &c. for being 


taken out of Sin- 


y & 2 Ph. & Mar, and tryals by the due courſe of the com vith e : | 
es inciderſts in thoſe cafes dre reſtoꝛed. RCs WEEIS — is 2 


b Ak a man be indicked of High Treaſon , he may af this day plead a fozein murder or felony. 


plea, as be might do by the commion law, and thal | Ser heteafrer, ca, 
ty : but otherwiſe it is in caſes.of Petit hereby Zen COM Sanetuary, al 

it ſhall be tryed in the County where the indictment is taken. — wag 
And fozaſrituch as the wocerding againſt a noble Peer of the Nealm, being har che fac. of 
4 Loo2d of Parliament in fome points agrees, and in other points differeth from >» H. &<-excend 
the pz0cding againft a ſubject under the degree of Pobfity : It ſhall be ne⸗ on) © Indi- 
telſary to the io wherein they agree, and wherein they differ, 12 
1. The ; 


1 H. 4. 1. 


* H. 4. 1. 


eee eee die ee n, and then they taks thei 


. Petit Treaſon, Chap. 2: 
t. The Noble Peer of the Realm muſt be indicted befoze Commiſſioners of 


Oier and Terminer, oꝛ in the Kings Bench, if the treaſon, miſpriſion of trea- 


ſon, felony, oz miſp2iſion t f be committed in-that County where the 
Kings Eench ſits,as it was reſolved in the caſe of Tho. D. of N. in An. 13. Eliz. 
And this is common to both degrees to be indicted by Jurozs of that County 


- - where the offence was committed. 


2, When he is indiced , then the King by his Commiſſion under the Great 
Heal conftifutes ſome Peer of the Realm, to be hac Vice, Steward of Eng⸗ 
land: Fo his tile in the Commiſſion, is, (Seneſchallus Angliz ) who is Judge 
in this caſe of the treaſon oz felony , oz of the miſpꝛiſton of the ſame committed 
by any Peer of the Realm, This Commiſſion reciteth the Indiament generally 
as if is found: and power given to the Lo2zd Steward to receive the Jndic- 
ment, Fc, and to pꝛoced, Secundum legem & conſuetudinem Angliæ. And a 
commandement is given thereby to the Peers of the Realm , to be attendant 
and obedient to him: and a commandement to the Lieutenant of the Tower to 
bzing the pꝛiloneꝛ befoꝛe him. | 

3, A Certiotari is awarded out of the Chancery to remove the indictment it 
ſelf befoze the Steward of England indilate , which may either bear date the 
ſame day of the Stewards Commiſſion, oz any day after. | 


4. The Steward dire his precept under his ſeal to the Commiſſioners, xc, 


to certifie the india ment ſuch a day and place. | | 

5. Another Mzit goeth out of the Chancery directed to the Lieutenant of the 
Tower, to bzing the bodp of the pztſoner befoze the Steward at ſuch day and 
place as he ſhall appoint. | | 

6, The Lozd Steward maketh a pꝛecept under his ſeal to the Lieutenant 
of the Tower, ce. and therein exp2eſſeth a day and place when he ſhall bzing the 
pꝛiſoner befoze him. n 8 FT 

7. The Steward maketh another pꝛecept under his ſeal to a Se:feanf at 
Armes, to ſummon Tot & tales Dominos, Magnates, & Proceres hujus regni An- 
gliæ prædicti R. Comitis E. pares, per quos rei veritas melius ſciri poterit, quod 


ipſi perſonaliter compareant coram ptædicto Seneſchallo apud Weſtm. tali. die 


& hora, ad faciend. ea quæ ex parte domini Regis forent facienda, &c. Mherein 
Four things are to be obſerved. Firſt, that all theſe p:ecepts moſt commonly 


bear date all in one day. Secondly, that no number of Peers are named in the 


pꝛecept, and yet there muſt bs Twelve oz above. Thirdly, that the pꝛecept is a- 


warded foz the return of the Peers befoze any arraignment oz Plea pleaded by 


the pꝛiſoner. Fourthly, that in this caſe the Lozds are not de Vicineto , and 
therefoꝛe the ſitting and tryal may be in any County of England. And herein 
are great differences between the cals of a Peer of the Realm, and of one under 
the degree of Nobility, EE | 

8. At the day, the Steward with cr Serjeants at Armes befoze him takes 
bis place under a Cloth of Eſtate, and then the Clerk of the Crown delivereth 
unto him his Commiſſion, who redelivereth the ſame unto him. And ths Clerk 
of the Crown cauſeth a Serjeant at Arms to make three O yes, and commande- 
ment given in the name of the Loꝛd High Steward of England to keep ſilence: 
and then is the Commillion read. And then the Uther delivereth to the Stew⸗ 


ard 4 white rod, who re-delivereth the ſame to him again, who holdeth it befoze 


the Steward. Then another O res is made, commandement given in the nams 
of the High Steward of England, to all Juffices and Commilſhers to cerfifte 
all r and Reco2ds,#c. Which being delivered into Court, the Clerk 
of the Crown readeth the return, Another O ves is made,that the Lieutenant of 
the Tower, gc. return his Wzit and Pzecept , and to bzing the pꝛilonez to the 
Bar: which being done, the Clerk reads the retozn, Another © pes is made, 
that the Serjeant at Arms return his Pzecept with names of the Barons and 


Peers by him ſummoned, and the return of that is alſo read, Another O yes is 


made, that all Earls, Barons, and Peers, (which by the. commandment of the 


; = pug, pap pap Wins 


rr Andtc; iis. eas.” ed. ᷓ—— dk. 1 
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Cap. 2. Fetit. Treaſon. 29 
places and ſit down , and their names are recorded: and the entry of the Recozd 
rs, that they appear, Ad faciendum ea quæ ex parte Domini Regis eis injungen- 
tur. And when they be all in their places, and the pziſoner at the Bar, the 'High 
Steward declares to the pꝛifoner the taufe of their aſſembly, and perlwades him 
to anſwer without fear, that he ſhall be heard with patience”; and that/juffite . : 
Gould be done. Then the Clerk of the Crown'reads the Andiument, and pro. 
ceeds to the oh on of the pꝛiloner, and if he plead not guilty, the entry 

is, Et de hoc de bono & malo ponit ſe ſuper Pares ſuos, &c. Then the High 

Steward giveth a charge to the Peers, exhorting them to try the pꝛiloner in⸗ 
differently accozding fo their ebidence, _ ; of 22 

9. The Peers ate not ſwoꝛn, but are charged, Super fidelitatibus, & ligeantiis 
Domino Regi debitis: foz fo the Reebzd ſpeak et. 

10. Then the Kings learned Conntel give evidence, and produce their 
p:oofs foz the King againck the pꝛiſoner. > HRT GLUED Be ade 

11. But the pziſarier, when he pleadeth not guilty , whereby he denyeth the 

fact, he needs have no advite of Councel to that plea, But tf he hath any matter 
of lat to plead, as Humfrey Stafford in 1 H. 7. had, viz. The pꝛiviledge of San- 
duary, he ſhall have Councel aſſigned to him to plead the ſame , o2 any other þ 
matter in lalo: as to plead the general pardon, o2 aparticalar pardon, or the In Scotland in all 
like, And after the plea of not guilty, the pziſvner can have no Councel learned criminal caſes, yea 
aſſigned to him to anſwer the Kings Councel learned, no to defend him, in caſes of High 
And the reaſon thereof is, not becauſe it concerneth matter of fact, foꝛ Ex facto a HE 
jus oritur: but the true reaſons of the law in this caſe are: Firſf, that the teſti⸗ cel {cares . 
monies and the pzoofs of the offence ought to be ſo clear & manife{t; as there can Vide hereafter, upon 
be no defence of it. Secondly, the Court ought to be in ſteadof councel fo2 the the ſtatute of 3x 
pꝛiloner, to ſce that nothing be urged againſt him rontrary to la and right: nav, Fu. nern 
any learned man that is pꝛeſent may infozm the Court foz the benefit of the pꝛi⸗ Salle eat 
ſoner, of any thing that may make the pꝛocesdings erroneous. And herein there cap. 63. Councel 
is no diverſity between the Peer and another Subject, And to the end that the learged in Pleas 
ttyal may de the moꝛe indifferent, ſeeing that the ſafety of the p2iſoner confiſtith of the Crown- 
in the indifferency of the Court, the Judges ought not to deliver their opinions 
befoze-hand of any criminal tale, that maycomebefoze them judicially. And we 
read , that in the caſe of Humfiey Stafford that arch-traytozy Huſſey Chief zu- f 6h 26. 
Tice beſought King Henry the Seventh, that he would not defire to know their Es 
opinions befo:e-hand foz Humftey Stafford, fz they thought it hould come be- 
foe them in the Kings Benth judicially, and then they would do that which of 
right they ought: and the King accepted of it. And therefoze the Judges ought 
not to deliver their opinions befozehand upon n taſe put, and pꝛofs urged of one 
ſide in abſence of the party accuſed : eſpecially in caſes of high nature, and which 
deſerve lo fatal and ertreme puniſhment, Foz how can they be indifferent, who 
have delivered their opinions befo2ehand without hearing of the party, when a 
2 addition, oz ſubſtraction may alter the cafe? And how doth it fand with 

heir Dath, who are ſwozn, That they ſhould well and lawfully ſerve our Loꝛd 22 
the King and his people in the office of a Juffice , and they ſhould do equal lav, 3 
and execution of right to all his ſubjetts, xc. Dee more of this matter in the 13 
Dection here following. g. 
12. There be always either all, o2 ſome of the Judges ever attendant'ypon 


the High Steward , and lit at the feet of the Peers, oz about a Table in the 


middef, oz ſome other convenient plate. | 
x 3, After all the evidence given fo; the King, and the pꝛiloners anlwers, and 


proofs at large, and with patfence heard: then is the pꝛiloner withdzawn front 
the Bar to ſome pꝛivate place under the culfody of the Lieutenant, cc. And after 
that he is withdzawn, the Loꝛds that are tryers of the pꝛiſonst go to ſome place 
to conſider of their evidence: and if upon debate thereof, they ſhall doubt ol any 
matter, and thereupon ſend to the High Steward, to have conference with the 
Judges, oz with the High Steward, they dught to have no conference, either 
with the Judges oz the High Steward, 3/27 mt in Court, and in _— 

| | : | fon 
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petit Treafon: Cap. 25 
tence, and hearing of the P3iſoner; as it was reſolved by ali the Juffites of Eng; 
land in the reign of King H. 8. in the caſe of the Lozd Dacres of the Nozth, And 
this was a juſt reſolution : foz when the L02ds thould put a caſe , and ask ad⸗ 
vice thereupon , the piloner ooght by law to be pielent: fo lee that the caſe oz 
gueſtion be rightly put: and therefoze that nothing be done in his abſence, untill 
they be agreed on their derdick. yoke it Oy; that if the Peers of the 
Realm , who are intended to be indifretit , can habe no conference with the 
Jtidges , oz with the High Steward in open Court in the abſence of the pziſo- 
ner: 2 fortiori , the Kings leurned Councel Would not in the abſe:ce of the 
party acenſed,vpon any caſe put, oz matter ſhewed by them,pzivately pꝛeottupate 


the opinion of the Judges: and upoti lo juſt a refolufion the cate ſucceeded well, 


foz the Peers found the Lozd Dacres nt guilty, | 
14. A Noble man cannot waive Ae Peers, and put himſelfnpon 

the tryal of the Country , that is, of twelve Fteeholders: foz the fatute of 
Magna Carta is, that he mutt be tryed per Pares. d fo it was reſolved in the 
Aoꝛd Dacres caſe, Ubi ſupra, TY 1 | 

15, The Peers ought fo continus together (as Jaties in cafe of other Subs 
jects ought to do) unfill they be agreed of their Uerdic: c when they are agreed, 
they all come again into the Court, and take their places, and then the Lozd 
High Steward ptblickly in open Court, beginning with th puilne Lozd, 
(who in the cale of the Lozd Daeres was the Lozd Mordant, Y [#f untò him: 
Pp Lozd Mordant, Js William Loyd Dacres gtiflty of the treaſorts , Whereof he 
hath been indicted oz n ; 6; of any of them / And the Lozð ending up 
ſaid, Hot guilty : and ſo upward of all the other Lozds ſeriatim: whe all gate the 
tame Merdic: zn which caſe the katry is; Super quo W. Comes E. & cætefi in- 
tedicti Pares inftanter ſuper fidelitatibus & ligeantug difto Domino Regi debitis, 
per præfatum Seneſchallum ab inferiori Pare uſque ad fipremuni ſeparatint publice 
examinati dicunt. quod W. Dominus Dacres non eſt culp. &c. 

16, The Peers give their Uerdie in the ablence of the piiſoner, aid then 
is the p:iſoner biongbt to the Ear dgain : and then doth the Lozd Sfewnnrd ar⸗ 


' huaint the NMiſoner with the verdict of his Nl give judgement accoꝛding⸗ 


ip, either of candemnction 0; acqdittal. Bat it is not lo inthe cafe of another 
kubject : fo2 there the berdic is given in his pꝛelence. | 

x7, Every L ond of Parliament, and that hath voice in Parliament, and 
talled hereunto by the Kings Mit, (hall not be tryed by his Peers, but only 
ſuch as fit there Ratione Nobilitatis, as Dukes,Parquilles, Connts, Uiſcounts, 
02 Barons, and mot ſuch as are Lot Parliament, ratione Baroniarum,, quas 
tenent in jure Eccfefiz, by reaſon of their Baronies which they hold in the right 
of the Church , as Arch-Bilhops, and Biſhops , and in time paſt ſome Abbots 
and Pꝛioꝛs, but they hall be tryi by the Counkrey, that is, by Free⸗holders, 
koꝛ that they are not of the degrys of Nobility. _ 

18, [a] No Noble man ſhall be tryed by His Peers, but only at the ſuit of the 
King upon an indicment of high trealon, oꝛ miſpziſion of the ſame, petit treaſon, 
murder, oz other felony, oꝛ miſp:iffon of the ſame, But in eaſe of a Pꝛemunire 
oz the like, though it be at the ſuit of the King,he ſhall not be fryed by his Peers, 
but by Free-holders. And lo in an Appeal at the ſuit of the party — petit trea⸗ 
ſon, murder, robberp, or other felony, be ſhall be tryed by Free-holders, dee 
moze hereof in the ſecond part of the Inftitutes, Magna Carta, cap. 29. 

19, [b] And albeit a man be Noble , and pet no Lo2d of the Parliament of 
this Realm, ( as if he be a Noble man of Scotland, oz of Ireland, of France, 
ec.) be hall be tryed by the Knights;Cſquires, oz others of the Commons. And 
fo it is of the Son of & Duke, Parquiſs , Earle cc. be is Noble , and called 
oꝛd: and yet becauſe he is ns Lozd of Parliament, he (hall be tryed as one un⸗ 
der the degree of a Beer, and od of Parliament. 

20. No Peer of the Realm, oz an other ſubject ſhall be convicted by Uerdic, 
but the laid offences mult be found by above four and twenty, viz, by twelve, oz 


above, ac his indictment,-oz by twelve Peers, oꝛ above, if he be Noble, and by 


twelve 


1, SL 


* Q 2 


Fr 
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twelbe, and not above, ik he be under the degree of Nobility, 

21. A Peer of the Realm being indicted of treaſon, oꝛ felonp, oz of miſp2ifi- 10 E. 4. C. 
on, as is afozeſaid, and duly t;anſmitted to the Loꝛds, may be arraigned thereof Rot. Par. 21 R. . 
in the upper houſe of Parliament, as frequently in Parliament Rolls it doth Counter de 
appear: but then there muff be appointed a Steward of England, who ſhall 2 
put him to anſwer.; and if he plcad not guilty , he ſhall be tryed per Pares ſuos, 5 H. 4 nu. 11, 3. 
and then the Lozds Spiritual muſt withdzaw , and make their pzortes: but no 31 H. 6. nu. 49. 
appeal of treaſon can be in Parliament, [a] but is ouſfed by the ſtatute of i H. 4. Coantee de Be- 


cap. 14. | | | vons caſe, 
22, [b] And the beginning (viz. the finding of the indictment by Freeholders) oa _ 


is equal to them bot): ſo the moſt extreme and heavie judgement , if they be 4 1 Hl. 4. cap. 14. 
found guilty, is equal to both, #c. which you map read in the firſt part of the 5 1 H. 4. r. 
Inſtitutes, Sect. 147. | Srtanf. Pl. Coron. 


23. [e] And though the Commiſſion of the Lozd Steward be only in theſe lat⸗ Fey K. 

ter times hic vice, yet may the ſame be adjourned, as other Commiſſions hac oi heal. 
vice may, And lo it was holden in the Lozd Dacres caſe. And lo it was done ED 
by the Steward of England in the caſe of R. Earl of S. and of F. his wife, who c Paſch. 26 H. 8: 
adjourned his Commiſſion untill the nert dax. 1 1 ubi ſupra. 

24. Ik erecution be not done accoꝛding to the judgement , then the High L. 7 E. 4.33. 

Steward in the caſe of a Peer of the Realm, oz the Court oz Commiſſioners in HI: 4. 20. 
caſe of another ſubject , may by their pꝛecepts under their ſeals command erecu- 
tion to be done acco2ding to the judgement 2 but in caſe of High Treaſon, if all 
the reſt of the judgement (aving the beheading, which is part of the judgement) 
be pardoned, this ought to be under the Great Seal of England. 
25, And when the ſervice is perfo2med, then is an © yes made fo2 the diſlol⸗ 
ving foz the Commiſſion , and then is the White Kod, which hath been boꝛn 
and holden befoze the Steward, by him taken in both his hands, and bꝛoken 
over his head. | PTY 35 Ds 

Laſtly, the indicments together with the Necoꝛd of the arraignment, tryal; 
and judgement, ſhall be delivered into the Kings Bench, there to be kept and 
—_— ³]0ð’ ̃ ͤ K 3 ͤĩ i:? 02 OE 

Mitherto we have ſpoken when a Noble man doth appear , and plead nof 
guilty , and put himſelf upon his Peers: Now let us lee what ſtall be had 
againft him when he is indicted , and appears not, and cannot be taken: and 
generally he ſhall be ontlawed, per judicium Coronatorum, But how doth that 
tand with Magna Charta, Nec ſuper eum ibimus, nec ſuper eum mittemus, 
nifi per legale judicium Parium ſuorume That is to be intended, when he appears FEF AISS ap 

and pleads not guilty, & puts himſelf upon his Peers: but when he ablents him- 4 See hereafter in 
ſelf,and will not yield himſelf to the due tryal of his Peers, then he ſhall be outs che chapter of judge- 


1awed per judicium Coronatorum , oz elſe he ſhould take advantage of his -own ment and execution 


eontumacy, c flying from judgertent. d] For pꝛoces to be awarded upon the in- of One, everſing 


dictment oꝛ appeal of treaſon,felony oꝛ treſpas, eitheragainſt a Noble man oꝛ any 6 H. 6. c, p. T. 
other, ſee the ſtatute of 6 H. 6 and 8 H.6. and if the pꝛoces & oꝛder pꝛeſcribed by 8H. 6. cap. 10. 


thoſe ſtatutes be not purſued , the outlawry may be reverſed by wꝛit of erroz, Mich. 26 & 27 


which wut ought to be granted to him ex merito Juſtitiæ, as it was adjudged in _— — er- 
In 


Ninian Menvils caſe: and thoſe ſtatutes do ertend as well to the Kings Bench, Ninten . 

as to other courts having by Commiſſion power fo hear and determine the ſame; cafe. ticlary de aut 

and very few outlawries of treaſon oz felony , are of fozce and validity in law, treaſon reverſe in 

foz that theſe Aas are not purſued. „„ 5 n Ib Bank leroy, ; 
And theſe Acts are well expounded by our books, and therefoze they ſhall * H. 6. fo. 1. 2. 

not need to be recited at large. This is neceſſary to be added, that the opinion * * _ H. 4 

of Stanf. Pl. Cor. 1 82. 1. upon the ſtatute of 33 H. 8. c. 20. is, where the attainder proces, 192. 

is not erronious, but lawful by the courſe of the law : and ſo it was reſolved, 31 H. 6. xe. 

Tr. 2 8. Eliz. and thereupon [e] the ſtatute of 28 Eliz. ca. 2. was made, that no at- Vide F. N. B. 115. l. 


tainder that then was foz any High Treaſon ſhould be reverſed foz error where Filters 8 


the party was erecuted, But that Act extendeth only to attainders befoze that 5 182. 1. 


Act, and where the party attainted ſiffered 72 of death, as hath been „ 1 e 28 El. ca. 2. 
o ut 


See the firſt part 
of the Inſti, SeR, 
26 H. 8. cap. 13. 
5 Es cap. 11. 
12 El. Dicer 287. 
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petit Treaſon. Chap. 2 


Fut admitting the proces be awarded aͤccoꝛding to theſe ſtatutes, E the truth is, 
that the party indiced ol High Treaſon ( be he noble oꝛ other) at the time of 
the onlawzy pꝛonounced, is outof the realm,#c,whethez may he avoide the ſame 
by wit of erroz « The anſwer is, that he might have avoided the ſame by weit 
of erroꝛ at the common law: but now in caſe of High Treaſon he is barred of 
his wit of erroz by the ſtatutes of 26 H. 8, and 5. E. 6. which ſtatutes are er⸗ 
pounded to extend generally to all treaſons, but thoſe ſfatutes extend not to any 
other offence then high treaſon only, and therefoze all other offences remain 
they did at the common law foz that point. | | | 

Now foz that all indictments fo any offence whatſoever , as well of Noble- 


men, as of any under the degree of Nobility , ought by the common law of the 


Realm to be by perſons duly returned, and by lawful liege people, indifferent as 
they ſtand unſwozn,and without any denomination of any: a good and pꝛofftable 
law * was made in that behalf at the Parliament holden in 11 H. 4. in theſe 
wozds, Item becauſe that now of late 4 Inqueſts were taken at Weſtm' of per- 
ſons named to the 6 Juſtices, without due return of the Sherif , of which perſons 
ſome c were outlawed before the faid Juſtices of Record, and ſome fled to San- 
ctuary for treaſon , and ſome for Felony , there to have refuge; by whom as well 


many offenders were indicted, as other lawtul liege people of our Lord the King, 


not guilty by conſpiracy , abetment, and falſe imagination of other perſons for 
their ſpecial advantage and fingular lucre , againſt the courſe of the common 
law uſed and accuſtomed before this time. Our ſaid Lord the King for the 
greater eaſe and quietneſs of his people, will and granteth ; that the ſame in- 
dictment ſo made, with all the dependence thereofbe 4 revoked; adnulled, void, 
and. holden for none for ever. And that from henceforth no indictment be made 
by any luch perſons , out by enqueſts of the Kings lawful e liege people; in the 
manner, as was uſed in the time of his Noble Progenitors , returned by the She- 
rifs, or Baylifs of franchiſes , without any F denomination to the Sherifs; or Bay- 
lifs of franchiſes before made byany perfon of the names, which by him ſhould 


be impannelled , except it be by the Officers of the ſaid Sherifs or Baylifs of frari- 


chiſes ſworn and known to make the ſame, g and other Officers to whom it per- 
taineth to make the ſame according to the law of England. And if any indict- 
ment be made hereafter in any point to the contrary, that the ſame indictment be 
alſo void, revoked, and for ever holden for none, 

The body of this Act conſiſteth upon two diſtinct Purveiws or Bꝛanches, the 
one to remedy a miſchef paſt, the other to pꝛovide fo2 the time to come. The 
ſtrſt branch conſiſteth of a pꝛeamdle, and a purveiw: and the pꝛeamble confaineth 
theſe eight parts. Firſt, it heweth divers inqueffs had been taken at Wef- 
minſter by perſons named to the Juſtices. Decondly, without due return of 
the Sherif, Thirdly, of which ſome were ontlawed befoze the ſaid Julfices of 
Kecozd, Fourthly, ſome fled to Sanctuary foz Treaſon, and ſome fo2 Felony, 
Fifthly , by whom many offenders were indicted, Sirthly , ſome not guilty, 
Seventhiy , by conſpiracy, cc. Eightly, that all this was again the courſe 
of the common law, By the body of the da, it is enaued that the ſame indic- 
ment, with all the dependence thereof, be revoked, and made void. Then fol- 
loweth the ſecond bꝛanch oz purveiw foz the time to come, and this purview con⸗ 
ſiſteth of divers parts: Firſt, in deſcribing by what perſons indid ments ought 


to be found, and therein x. privative, that is, not by any ſuch perſons, having re⸗ 


ference to the pzeamble,which perſons we have befoze particularly diſfinguiſhed, 
2, Poſitive, that all indidments muſt be found by perſons of theſe qualities, 
1. They muff be the Kings lawful liege people, 2. Returned by Sherifs , o2 
Waplifs of franchiles, and other Officers to whom it pertaineth. 3. Without 
any denomination to the Sherifs, Baplifs, ozvther Dfficers ; and this purview 
is in affirmance, and declaratozy of the Common Law, . 

The ſecond part of the purbietv is.introducory of a netv laſy, viz. that if any 
Jndicment be made hereafter in any point to the contrary, that the ſame indic- 
ment be void, revoked, and holden foz none. Mherein theſe-two things _ | 
* | | , 


Cap. 2. Petit Treaſon, 


be obſerved : 1. That this is a general law , and erfendeth to all indicments 
fo any crime, default, oꝛ offence whatſoever : for the woꝛds be | if avy indid - 
ment] generally without naming of any Court, oz befoze whom, 2. If the in⸗ 


dictment be found by any perſons that are ontlawed, oz not the Kings lawful 


liege people, or not lawſully returned, oz denominated by any, viz. byall oz any 
of theſe, that then the indictment is void, koꝛ the woꝛds be, (if any ind; Ament be 
made heteafter in any point to the contrary, & c.] Upon this ſtatute in the caſe of 
Robert Scarlet befoze the Tuffices of Alſiſe at Bury in the County of Suffolk; 
in Sommer Uacation, 10 Ja. R. theſe points were reſclved and adjudged : Firſt; 
where at the Þeffions of the Peace holden at Woodbzidge in the ſaid County 


of Suffolk , Robert Scarlet by confederacy between him and the Clerk, that 


was to read the pannel of the grand Jury returned by the Sherif, ( whereof he 
was none, albeit he laboured the Sherif to have returned him) that the Clerk 
ſhould read him as one of the pannel , which was done acco2dingly, & he ſwozn, 


Jt was reſolved and adfudged that this caſe was within this ſtatute ; foz that 


he was not returned by the Sherif, Secondly , that where the reft of the great 


inqueſt giving faith to him indiced ſeventeen honeſt and good men upon divers 


penal ſtatutes , which was done by the laid Robert Scarlet malicionſiy ; It was 


refo[ved and adjudged, that albeit he * alone was lwoꝛn without the return of 


the Sherik, and all the reſt duly returned, vet that this caſe was within this 
ffatnte , and all the indictments found by him and the reſt were void by this ſta⸗ 
tute : foꝛ hereby it appeared what miſchief luch a one might do. Thirdly, 
that Robert Scarlet upon this caſe had offended againſt the ſaid Act , and might 
be indicfed thereupon : and accozdingly he was upon ſufficient pzoof of the fact, 
as is afozeſaid, indicted upon the fatd Act, and pleaded not guilty, and was found 
guilty, Fourthly, that this Act extended not only to indictments of treaſon and 
felony, but of all other offences and defaults whatſoever,acco2ding to the genes 
rality of the wozds. Fifthly, conſideration was had of the Act of 3 H. 8. cap. 12. 
and reſolved clearly that this ſtatute had not altered the Act of 11 H. 4. in any 
thing concerning the offence of Scarlet, as upon that ,' which ſhall be ſaid of the 
Act of 3 H.8.thall appear, And upon hearing of Councel learned what they could 
ſay in arreſt of judgement, at laſt judgement was given, that he ſhould be fined 
and tmp2iſoned , and oꝛdered by the Court that no pꝛoces ſhould go out upon 
the ſaid indictments found by the ſaid great inqueſt, whereof Scarlet was one. 
Wut notwithffanding this god law, th2ongh the ſubtilty, & untrue demeanoz 
of Dherifs , and their Piniſters, great extoztions and oppzeſſions be and have 
been committed and done fo many of the Kings ſubjects by means of returning 
at Seſſions holden within counties and ſhires foꝛ the body of the ſhire, the names 
of ſuch perſons as foꝛ the ſingular advantage, at. of the ſaid Sherifs and their 
 Piniffers , will be wilfully foꝛlwoꝛn and perjured by the ſiniffer labour of the 
ſatd Sherifs and their Miniſters , by reaſon whereof many ſubſtantial perſons, 
the Kings true ſubject's have been w2ongfully indiced of murders, felonies, and 
misdemeanoꝛs: and ſometime by labour of the ſaid Sheriks and their Pini⸗ 
ſfers, divers great felonies and murders have been contealed, cc. Fo remedy of 


& 


which miſchiefs it is enacted by the ſaid ſtatute of 3 H. 8: cap. 12. that the Ju- 
ſtices of Goal Delivery, or Juſtices of Peace,whereof one to be of the Qzorum, 
in their open Seſſions may reform the pannel returned by the Sherifto inquire 
jor the King, by putting to and taking out the names of the perſons ſo impanel- 
ed by the diſcretion of the ſaid Juſtices , &c. and that the Sherif ſhall return the 


pannels { reformed. This ct extends only to Juffices of Goal Delivery, vid. 11 H. 7; c. 24; 


and of the Peace: The body of the Act foz offences is general and evident, 
Vide 11 H. 7, cap. 24. i 5 | A 
Nota Lectot, that the afozeſaid Parliament of 11 H. 4. begun in Quindena 
Hillarii, Anno 11 Hf. 4. and the ſame tearm, Hil. 11 H. 4. fo. 41. it was ac- 
coꝛding to the ſaid Act of 11 H. 4. reſol ved by Gaſcoign Chief Juſtice, and all 
the reſt of the Jultices , that an indictment of felony found by an inqueſt befoze 
$ H. 4. whereof one was ontlawed of felonp, and another was acquitted bythe 
| general 


3 H. 8. ca. 12 


* 
7 


Hil. 11 H. 4. f 41. 
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S anf, PI, cor. 
87. 88. F. tit. 
judictment 25. 

& Coron. $9. 
Br. tit. indict. 2. 


Vid. leſtatutes 

de 1 K. 3 ci. 4. 

32 H. 6. ca. 2. 

XV. 2. ca. 13. 

1 E. 3. ſtat. 2. c. 17. 
Al tending that 
indictments may 


be duly Had. 


Vier 3 Mir. 13 r, 


132. 


Nranf. pl. cor. 90. 


35 H. cap. 2. 


* Mich. 35 & 36 
II. in the caſe of 
Francis Dacres. 


5 El. cap..x. 


Mc.6 & 7 El. 


Dier to. 234. 
Borner: caſe 


Bract. lib. 3. fo. 15 4 b. 
Vincula qu ſerſit, di- 


Petit Treaſon. Cap. 25 


general pardon, ſo as they were not probi & legales homines to enquire as the law 
willeth, and after the party had pleaded not guilty to the felony, it was awarded, 
that all the indid ments by them found , were adnulled and made void. Here⸗ 
with agreeth Stanford in his Pleas of the Crown, fo. 87. & 88. Vide F, tit. In- 
dictment 25. & Coron. 89. and Brook tit. indictment. 2. Note the Ad ſaith, 
that they were outlawed: befo2e themſelves, , ſo as the Court may take know - 
ledge thereof of themſelves, o2 of any other, as amicus cur:z : but the ſafeſt way 
fo2 the party indicted is to plead upon his arraignment , the ſpecial matter gi⸗ 
ben unto him by the ſtatute of 11 H. 4. fo2 the overthrow of the indiament, with 
ſuch averments, as by law are required, (agrecable fo the opinion of the Lozd 
Brook. Ubi ſupra.) and to plead over to the felony., and to require counſel lear⸗ 
ned foꝛ pleading thereof , which ought tos be granted, and allo to require a 
copy of ſo much of the indictment, as ſhall be neceſſary foꝛ the framing of his plea, 
which alſo ought ta be granted. And theſe Laws made foz indifferency of In⸗ 
dicers , ought to be conftrued favourably , foz that the indictment is commonly 
found in the abſence of the party, and yet it is the foundation of all the reſt of 
the pꝛoceeding. X 
To dꝛab to an end concerning Tryals: It is regularly true, that by the Com⸗ 
mon laty the tryal (hall be in the County.where the indicment is taken: and by 
the afozeſaid Act of 35 H. 8. treaſons and miſpziſions of treaſons committed oz 
done out of the Realm. cc. ſhall be enquired of, heard, and determined befo:e the 
Juſtices of the Kings Bench, ac. Now the caſe fel out upon this ſtatute to be thus: 
One was indicted befoꝛe the Juſtices of the Kings Eench, at the Tearm holden 
at Pertfo2d, by a Jury of the County of Pertfozd, foꝛ divers high trealons com⸗ 
mitted out of this Realm , and after the tearm was adfourned to Weſtm. in the 
County of Bidd. The queffion was, by which of the Counties the party indicted 
ſhould be tryed: And it was reſolved , that he ſhould be tryed by men of that 
County where the indicnment was taken, Eut otherwiſe it is upon the ſtatute 
of 5 El, cap. 1. the caſe being, that Hom Biſhop of Wench, tendzed fo Edmond 
Bonner late Eiſhop of London, in the Countyof Surrey, within his Dioces 
the oath of Supzemaey accoꝛding to the Act of 1 Eliz. which Bonner refuſed, and 
tuts was certified by the Biſhop of Winch, into the Kings Bench, then ſitting 
at Weſtminſter in the County of Midd, Now by the ſtatute of 5 El. he that 
refuſeth the Dath is to be indicted of a Premunire by a Jury of Pidd. as a Jury 
of that County might do foꝛ any offence done in that County, and erfendeth on⸗ 
Ip to the indictment,where the woꝛds of the Act of 35 H. 8, be, ſhall be enquired 
of, heard, and determined, ] the queſtion upon the ſtatute of 5 Eliz. was, if Bonner 
ſhould appear and plead not guilty, by what County he ſhould be tryed, whether 
by a Jury of Midd. where the indicment was, oꝛ by a Jury of Surrey, where 
the Otfence was committed; and reſolved that he ſhould be tryed by a Jury of 
Surrey: for the ſfatute of 5 El, ertendeth to the india ment only, and leaveth 
the tryal to the Common law,which appointcth the tryal to be, where the offence 
is committed, and ſo a manifeſt diverſity between the two caſes: foz regularly 
by the Common Law in all Pleas of the Crown, Debet quis Juri ſubjacere, ubi 
deliquit. 
It is now neceſſary to be known, how Þ2iſoners (to ſpeak once foꝛ all) com- 

mitted foz treaſon, oꝛ any other offence ought to be demeaned in pziſon, Bracton 


cicit ſuccurrcre viactu, Tarth, Solent præſides in carcere continendos damnare, ut in vinculis contineantur, 


Bra. lib. 3. fo. 


105. a. 
Stanford 78. 


Bract. lib. 3. f. 137. 
Note Shackles about 
the feet ought not 
to be, hut for feat 


of eſcape. 


Mirror c. 2. Sect. 9. 
a Brit. c. 5. fo, 14. 
b Cap. 11, fo. 17. 


ſed hujuſmodi interdicta ſunt à lege, quia carcer ad continendos , non ad punien- 
dos hiberi debeat: And in another place he ſaith, Cum autem taliter captus co- 
ram Juſtic. eſt proJucendus, produci non debet ligatis manibus, (quamvis interdum 
geſtans compe des propter vaſionis periculum, ) & hoc ideo, ne videatur coactus ad 


aliquam purgationem ſuſcipiendam. | | 
[a] Ik felons come in judgement to anſwer, #c, they ſhall be out of Jrons, 


| and all manner of bonds, ſo that their pain ſhall not take away any manner of 


reaſon,no2 them conſtrain to anſwer, but at their free will, b] And in another 


place he ſaith, and of pziſoners we will that none ſhall be put in aaa > 
| ich 


Cap. 3: Petit Treaſon. = 35 
which ſhall be taken fo: felotlþ ; oz treſpaſs in Parks oz Uivaties ; oz which be W. 2. c. i. after 
fotnd in arrerages upon accotint, and we defend that otherwiſe they ſhall not be Jas ment. 
miſhed noz tozmented. [c] Omnes autem attachiabiles licet vicecomiti in pri- 77, 4 44. 
ona cuſtodire , &cc. non tamen ad puniend', ſed ad cuſtodiend*, &c. [d] Jt is an 24 14.8 oa 1 
— — priſoners be charged with Irons, 93 put to any pain befoze they be Pl. Com. 360. 2, 
ainted. 3 | c Fleta li, 1. ca. 26. 
le] Quidam ſacerdos arramiatus de felonia poſuit ſe ſuper pattiam, & ſtetit ad © Mirror e. f. Seck. l. 
barram in ferris, ſed per præceptum juſtic. Iiberatut à ferris. And there is no diffe- Fu. 1 
rence in law, as to  Prielf ind a Ley-nian, as to Jrons, , cam ws — 
f] Preſentat quod ubi quidam Robertus Bayhens de Tanesby captus fuit; & in f 
priſona caſtti Lincoln. detentus pro quodatti debito dean. mercatorit in cuſtodia 
Tho. Boteler Conſtabularii caftri de Lincoln. ibi præd. Thb: le Boteler poſuit ipſum 
Robertum in profundo Gab læ inter lenones in vili priſona contra * formam Statut. f E. 4. cap: 7. 
&c. & code profundo detinuitz quouſque idem Robertus fecit finem cum eo de 
40 8. quos ei ſolvit per extorfionem. | - 
S0 as hereby it appeareth,that where the law rehuireth that 4 pziſoner ould 
be kept in falva & aracuſtbdia, yet that that muſt be without pain oz toꝛuient to 
the priſorler, | „ 5 "on, 
- Hereupon fwo hiieftions do ariſe; then oz by whoin the Nack oz Bzake in Torcures ; cid 
the Tower was bꝛought in; : 3 Rack, Kc. | 
To the fir it, John Holland Earl of Huntingdon ; thas by King H. 6. treated Rot. Par. 
Dake of Exeter, and Anno 26 H. 6. the King granted to him the Dffice of the 25 Hl. 6. 
Canftableſhip of the Tower : Me and William de la Poole Duke of Suffolk, Rot. Parl. 
and others , intended to hive bzought in the Civil Laws. Foz a beginning = H. s. nu. 30. 
whereof ; the Duke of Exeter being Conſtable of the Tower firſt bought into 
the Tower the Rack oz Brake allowed in many caſes by the Civil Law: and Hollinſhed. 
thereupon the Ratk is ealled the Dulce of Exeters Daughter, beeav'e he firſt pag. 570. Kc. 
bzought it thither; = 2 3 | £ | Innocentem cogit 
To the Secorid upon this ofcaſioii, Sir John Forteſcue Chief Juſtice of Eng- Past dolor. 
iand, wiofe his Bok in conimendation of th#.latvs of England, and therein #1. 2, — 
pꝛeferreth the (dme fo; the government of this Countrey befoze the Civil Law, 
and particulaxlb that all toꝛtures and toꝛments of parties accuſed were directly 
againft the Cothmori Laws of England, and ſheweth the inconvenience thereof 
by fearful exdinple , fo whom J refer pot being Woꝛthy your reading, So as 
there is rio law to t toztures in this land, to; can they be juſtiffed by any 
deſcription being lo ldtely bzonght FF 
N _ the Pott in deſeribtriz the iniquity of Radamanchus ; that cruel Judge of 
ell, . 5 a 8 
e auditque dolos, ſubigitque fater i. 7 Virgil, 
— Firlf, be punithed befo2e he heard, and When he had heard his denial, he com- 
elled the part accuſed by tozture to confeſs it. But far otherwiſe doth Almigh- | 
y God pꝛoteid poſtquam reus diffamatus eſt; 1. Vocat. 2. Interrogat. 3, Judicat, Luke 16. 1, 2. &c. 
To conelude this point, it is againſt Magna Carta, cap. 29. Nullus liber homo, John 7- 51, Nur- 
&c. aliquo modo defiruatur , nec ſuper eum ibimus, nec ſuper eum mittemus, niſi _ 8 
per legale judiciui Parium ſuorum, aut per legem terr#. And atcozdingiy all — — ſo? 
the ſaid ancient Authozs are againſt any pain, of tozihenf to be put 0; inflicted ED 
upon the pꝛiloner befoze dtfainder , noz aftef dttainder , but accoꝛding fo the 
judgement, And there is no one opinion in ou Boks, oꝛ juditial Recozd (that 
we habs ſeen and remember) foz the maintenance of foztures oz tozktents, cc. 7 
And now, to conclude this Chapter of CTreaſon. It appeareth in the hol, „ 
Scripture, that fraptoz#never pꝛoſpered, whift god ſoever they pꝛetended, but - 2ditor illudit verbi 
were moſt ſeverely and eremplarily puniſbed: As [2] Cotab, Dachin and Abi- 4 Nane re cd 
ram, by miracle: D:rupta eſt terra ſub pedibus eorum, & aperiens os ſuum de- 32. & 27. = " 
voravit illos, &c. Ib] Athafid the daughter of Amti, interfecta eſt gladio. [e] Bi- Ls Regum 1 1+ 16. 
gatha and Thara again Aſſuerus, Appenſus eſt uterque eorum in patibulo. Id] Ab- © Eſth. 12. 2, 3. 
ſolon agdtnft David. Suſpenſus in arbore, & Joab infixit tres Lanceas in corde „1 
ejus. [e] Achitophel with Abſoton agatnt David, Suſpendio interiit, = e 3 Sam. 17. 22; 
imlelk, 2 
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, ; . — 
f 1 Reg. 2. 26, 27. 


g 2 Sam. 16.5, 6. 
x Reg; 2. 8. &c. 46. 
h 1 Regum 16. 

9. &c. 18. 

1 Act. Apoſt. 5. 

36, 37. 

4 Act. Apoſt. Is 18. 
Mat. 27 F. la- 
queo ſe ſuſpendit 
Du molitur inſidias 
iz patriam, id facit 
quod ig ſans £4.44 
perforans 1avem ia 
qua ipſe vtbitur. 

* Felix quem faciuit 
olieva pericula cautum. 
Prov. 2 4. 21. 


Miſpriſio proditionis. 
See Bract. lib. 3. 
fo. 118. b. & 119. a, 


See hereafter ca. 65. 
of miſpriſions, &c. 
See hereafter in 
Theftbot. ca. 61. 

1 and 2 Ph. & Mar. 
Ubi ſupra. 

See 1 E. 6. r. 13. 
and 1 El, ca. 6. 

25 H. 8. ca. 12. 

* Hil. 14. El. cited 
by the Lord Dier 

in the Lo. Lum- 
leys caſe. Me. 

4 14. El. (. 3. 


b x3 El. ca.. 2. 
e 2 R. 3. fo 9. 
Stanf. 57. c. 


miſpꝛiſion of treaſon. 


Miſpriſion of Treaſon, Cap; 3 
himſelf, [f] Abiathar the trayterons High Pꝛieſt againſt Solomon. Abiathar 
Sacerdoti dixit Rex, & c. Et quidem vir mortis es, ſed hodie te non interficiam, 
&c. Ejecit ergo Solomon Abiathar, ut non eſſet Sacerdos. [g] Shimei againſt 
David, gladio interfectus. Ih] Zimri againff Ela, who burnt himſelf. [1] Theudas 
(qui occiſus eſt, & circiter 400 qui credebant ei, diſperſi ſunt & redacti ad nihilum) 
and Judas Galilæus, ipſe periit, & omnes quotquot conſenſerunt ei, diſperſi ſunt. 
Laffly, [k] Judas Iſcariot, ſecundum nomen ejus vir occiſionis » the traytoꝛ of 
traytoꝛs. Et hic quidem poſſedit agrum de mercede iniquitatis ſuæ, &. ſuſpenſus 
crepuit medias, & diffuſa ſunt omnia viſcera jus. 

Peruſe over all our Books, Reco2ds, and Piffories, and you ſhall find a pzin⸗ 
ciple in law, a rule in reaſon, and a tryal in experience, That treaſon doth ever 
pꝛoduce fatal and final deſtruction to the offender, and never attaineth to the deſt- 
red end (two incidents inſeparable therennto.) And therefoꝛe let all men a- 
bandon it, as the moſt poyſonous bait of the Devil of Hell, and follow the pꝛe⸗ 
cept in holy Scripture, Fear God, honour the King, and have no company with 
the Seditious. | | | 

See moze of Treaſon in the nert Chapter df Piſpziſion, cc. and in P2incipal 
and Acceſſarv, in the Title of Judgement and Crecution : and in the Chapter 
of Monomachia, ſingle combate, xc. the reſidne of this Act of 25 E. 3. 


Ca. III 
Of Miſpriſion of Treaſon. 


MI priſio cometh of the French wozd Meſpris, which pꝛoperly ſigni⸗ 
ifieth neglect oꝛ contempt : foz [mes] in compoſition of the French ſig- 
nifieth mal, as mis doth in the Engliſh tongue: as miſchance, foz an 
ill-chance, and lo miſpriſe is ill apprehended oꝛ known, In legal underſtanding 
it ſignifieth , when one knoweth any treaſon o2 felony, and concealeth it, this 
is milpʒ iſion, ſo called, becauſe the knowledge of it is an ill knowledge to him, in 
reſpect of the ſevere puniſhment fo2 not revealing of it: Foz in caſe of miſpꝛiſion 
of High Treaſon he is to be impꝛiloned during his life, to fofeit all his Goods, 
Debts, and Duties foꝛ ever, and the poftts of his Lands during his life: and in 
caſe of felony, to be fined and impziſoned, And in this ienſe doth the ſatd ſfatute 
of 1 & 2 Ph. & Mar. ſpeak, when it ſaith, Be it declared, and enaQted, by the Au- 
thority atoreſaid , that the concealment or keeping ſecret of any High Treaſon be 
deemed and taken only miſpriſion of treaſon, and the offenders therein to forfeit and 
ſuffer, as in caſes of miſprifion of treaſon hath heretofore been uſed. But by the 
Common law concealment of High Treaſon was treaſon, as it appeareth in the 
caſe of the Loꝛd Scrope, An. 3 H. 5. and by Bracton, lib. 3. fo. 118. b. & 119. a. 
[a] It is miſpꝛiſion ot High Treaſon, fo2 foꝛging of money, which neither is 
the money of this Realm of England, noꝛ currant within the fame, | 
b] Milſpꝛiſton of High Treaſon in *onceating'of a Bull, cc. See the ſtatute. 
[c] It is ſaid in 2 R. 3, that every treaſon o2 felony includeth in it a miſpꝛiſi- 


on ot treaſon 03 felony, Therefoꝛe if any man knoweth of any High Treaſon, he 


ought with as much ſpeed as conveniently he may to reveal the ſame to the 
Ling , oꝛ ſome of his P2ivy Councel , oz any other Magiſtrate. And milpꝛiſion 
in a large ſenſe is taken foꝛ many great offences which are neither treaſon no 
felony, whereof we ſhall ſpeak mo2e hereafter, being in this place reſtrained to 
See John Coniers Caſe Dier 295. That the receiving of one that hath coun⸗ 
terfeited the Kings Coin , and comforting of him knowing him to have coun- 
terfeited the Kings Coin, is but milpꝛiſion. | : 
. See mo2e of milpꝛiſton of treaſon in the Chapters of High Treaſon, and of 
Pꝛincipal and AcceFary. | 2 
CAP, 


Chap. 4. 


—__—  — 


— 


CAP. IV. 


Felony by compaſling or conſpiring to kill 
the King, or any Lord or other of the 
Kings Counſel. | 


Nlert hereunto we have thought good to ſpeak of the Statute of 3 H. 7. the; H. 7.cap, 5 
A letter of which law enſueth, 7. dhe 3 H. 7. cip. ra 


Item, L Oraſmuch as by quarrels made to ſuch as have been in great 
authority, office, and of counſel with Kings of this Realm, 
hath enſued the deſtruction of Kings, and the undoing of this Rea'm ; 
ſo as it hath appeared evidently, when compaſſing of the death of ſuch 
as were of the Kings true ſubjects was had, the deſtruction of the 
Prince was imagined thereby: and for the moſt part it hath grown, 
and been occaſioned by envie and malice of the Kings own houſhold-, ,, 
ſervants; as now of late ſuch a thing was likely to have enſued. And 
for ſo much as by the law of this land, if actual deeds be not had, there 
is no remedy for ſuch falſe compaſſings, imaginations, and confedera- 
cies had againſt any Lord, or any of the Kings Counſel, or any of the 
Kings great Officers in his Houſhold, as Steward, Treaſurer, and Comp- 
troller: and fo great inconveniences might enſue, if ſuch ungodly 
demeaning ſhould not be ſtraitly puniſhed before that actual deed 
were done. Therefore it is ordained by the King, the Lords Spiritual 
and Temporal, and the Commons of che ſaid Parliament aſſembled, 
and by authority ofthe ſame, That from hence forward, the Steward, 
Treaſurer, and Comptroller of the Kings houſe for the time being, or 
one of them, have full authority and power to enquire by Twelve ſad 
men, and diſcreet perſons of the Cheque Roll of che Kings honoura- 
ble houſhold, if any ſervant admitted to be his ſervant ſworn, and his 
name put into the Cheque Roll -of his houſhold, whatſoever he be, 
ſerving in any manner, office, or room, reputed, had and taken, under 
the ſtare of a Lord, make any confederacies, compaſſings, conſpiracies, 
or imaginations with any perſon or perſons, to deſtroy or murder the 
King, or any Lord of this Realm, or any other perſon ſworn to the 
Kings Counſel, Steward, Treaſurer, or Comptroller of the Kings 
houle; that if it be found before the ſaid Steward for the time being, 
by the ſaid twelve ſad men, that any ſuch of rhe Kings ſervants as is 
aboveſaid, hath confederated, compaſſed, conſpired, or imagined, as is 
aboveſaid, that he ſo found by that Inquiry, be put thereupon te an- 
ſwer. And the Steward, Treaſurer, aud Comptroller, or two of them 
have power to determine the ſame matter according to the Law. And 
if he put him in tryal, that then it be tryed by other twelve ſad men of 
the ſame houſhold: and that ſuch miſdoers have no challenge but for 
malice, And if ſuch miſdoers be found guilty by confeſſion, or other- 
wiſe; that the ſaid offence be judged felony, and they to have judgement 
and execution as felons attainte oer to have by the Common Law. 
| This 


See before in the 
chapt. of High 
Treaſon. Verb. 
Overt. Act. 


See before in the 
chapr. of High 
Treaſon.Ubi ſup. 


18 E 3. t. 
23 Aſſ. 17. 
27 H. 6. 8. 
27 F. 8. 13. 


Compaſſiag to kill the King, &c. Chap. 4. 

This Act divideth it ſelf into two general parts, vz. the Pꝛeamble, and the 
body of the Act, In the Pꝛeemble thꝛee things are to be obſerved, 

1. That by quarrels made to ſuch as are in great Authozity, ©fice, and of 
Counſel with the Kings of the Realm, have enlued the deſtruction of the Kings, 
and the undoing of the Realm, as in the Keco2ds of Parliament, and Yiſtozies 
of King E. 2. R. 2. Bing H. 6, &c. you may read, And as King William Rufus 
was flain in the new Fozeft-by the glance of an arrow, ſo the overthzow of the 
Bing, cc. hath followed by glances, and conſequents, when the bow of deftru- 
ction hath been aimed at the overthzow of thoſe who were in great Anthoztty 
near about, and dear to the King, not daring in direct manner to aim at the 
King himſelf. Therefoze the firſt concluſion is, that when the.compaſſing of the 
death of ſuch as were of the Kings true Subjctts was had, the deſfruction of the 
Paince was imagined thereby. 

2. That fo2 the moſt part it hath arown by envie and malice by the Rings 
olon houſhold ſervants ; and the reaſon thereof is, fo2 that they being of the 
Kings houſhold, have greater and readier means either by night o2 by day to de⸗ 
ſtroy ſuch as be of great Authoꝛity, and near about the King:and ſach an attempt 
and conſpiracy was befo2e this Parliament made by ſome of this Rings houſhold 
ſervants, and great miſchief was like thereupon to have enſued, which was the 
cauſe of the making of this Ack. 

3. The concluſion of the Pꝛeamble is, that by the law of the land, ik actual 
deeds be not had, there is no remedy fo? ſuch falſe compallings, #c.This is a true 
declaration: Fo? the bare conſpiracy of the death of any Lo2d oz other of the 
Kings Counſel, oꝛ of the Steward, Treaſurer, o: Comptroller, unleſs they had 
been ſain indeed, was no Felony befo2e this I, and ſo reſolved upon the con⸗ 


tempt and conſpiracy afoꝛeſaid. 
In the body of this Ad fir things are enacted. Firff, that the offender muſk 


have three qualities, 1. He muff be the Kings ſervant ſwozn; 2. His name mut 
be put in the Cheque Roll of the Kings houſhold. 3, He muſt be under. the tate 
ofa Loꝛd: and if he conſpire with any other that is not of the Kings houſhold, 
yet is the conſpiracy within this Ac, but he of the Kings houſhold is only the fo⸗ 
lon within the purview of this ſtatute, as it appeareth by the woꝛds of the ſtatute. 

Secondly, againſt what perſons the offence made felony by this Act is fo be 

committed: and in number they be four, 1. To deffroy oꝛ murder the King, By 
this Act it erpꝛeſly appeareth by the judgement of the whole Parliament, that 
beſides the confederacy, compaſſing, conſpiracy, 02 imagination, there muſk be 
ſome other overt act o2 deed tending thereunto, to make it treaſon within the 
ſtatute of 25 E. 3. And therefoꝛe the bare confederacy, compaſſing, conſpiracy,oz 
imaginationg by woꝛds only, is made felony by this Act. EBut if the Conſpirato2s 
do pꝛovide any weapon oz other thing fo accompliſh their deviliſh intent, this and 
the like is an overt act to make it Treaſon, 2. Any Lozdof this Kealm being 
ſwo2n of the Kings Counſel: foꝛ by the Purview of this Act, he muſt be alſo of 
the Rings Counſel: this is underſtood of the Kings P2ivy Counſel, and ſo 
thꝛoughout the Ag. 3. Any other of the Kings Counſel (that is the Kings P2ivy 
Counſel) being under the degree of a Lozd. 4. The Steward, Treaſurer, and 
Comptroller of the Kings Houſhold, being great officers, though they be not of 
the Kings Counſel, 

Thirdly, the third general part erp:eleth the perſons to whom power is gi⸗ 
ven to enquire and determine this felonv. The Steward, Treaſurer, and Comp- 
troller, oꝛ any one of them may enquire. And they oz two 'of them have power by 
this Ac to hear and determine the ſame:and though the woꝛds be foz the Inquiry, 

that they thee oꝛ any of them, xc. et an Jndictment taken befoꝛe two of them is 
good, becauſe it is foꝛ advancement of Juſtice: & this Ac is in nature of a Com- 
million to them, fo2 other Commiſſion they need not to have: and this you may 
ſee in divers other Aas of Parliament of like nature. If any the houſhold ſervants 
conſpire the death of the Steward, Treaſurer, oz Comptroller,yet by foꝛce of 


this Act they are Judges of the cauſe, and none other can be, and in that caſe 
they 


Chap. 5. Of Hereſie, 39 


they will alliff themſelves foz their direction with ſome grave and learned men 
in the Laws, But if the death of any one of them be compaſſed, then it is moe 
conventent that it be heard and determined befoze the other two. 

Fourthly, the fourth part fetteth fo2th, firſt, how the Inquiry, and after, the 
Trial ſhall be made, that is, that the Inquiry muſt be made by twelve ſad men 
and diſcreet perſons of the Cheque Roll of the Kings houſhold : and when the 
offender hath pleaded not guilty, the Tryal ſhall. be by the like perſons. And 
hete though this Ac limiteth the Inquiry to be by twelve, yet if it be inquired of 
by moꝛe than twelve, the pzeſentment is good, but the Tryal mult be by twelve 


only. | 
Fifthly, no challenge ſhall be made, but foz malice, = 
Dirthly, by the contert of the whole Ac, the conſpiracy that is to be heard and vide lib. Plc. 
determined by this Act; muſt be plotted to be done within the Kings houſhold, Coke fo. 48 2 
The offender againſt this ſtatute ſhall have the benefit of his Clergie : foz 
whenloever Felony is made by any ſtatute, and the benefft of Clergie is not-ex- 
pꝛelly taken away, the offender ſhall have his Clergie. | 
Dee the ſtatute of 3 & 4 E. 6. whereby amongſt other things in ſome caſe it z & 4 E. c. ca. g. 
was High Treaſon, and in ſome caſe Felony, to intend oz go about to kill, oz 
impꝛilon any of the Kings P2iby Counſel, cc. from which Felony, the benefit ol 
Sanctuary and Clergie was taken away : but theſe Mreaſons and Feloniss are 
repealed by the ſtatute of 1 Mar. : | 


(CA. V. 
Of Hereſie. 


Oncerning Yerelie five things fall into conſideration. Firſf, who be the 

Judges of Hereſte. Secondly, what ſhall be adjudged Herefte. Thirdly, 
what is the judgement upon a man convicted of Hereſie. Fourthly, what the 
Law Tomy him to ſave his life, Fifthly, what he ſhall fozfeit by judgement 
againff him. 

Touching the Firff, an Heretick may be conviced a befoꝛe the Arch⸗Biſhop 4 Brie 1.2 fo. 
and other 1{ſhops, and other the Clergie at a general Synod o2 Convocation, as 123 & 3 hy 
it appeareth both by our Booka, and by Hiffozy. See the ſtatute of 25 H. 8. cap. Conc? Oxon. 
19. revived by 1 Eliz. cap. 1. ; Newbirg.li. 2. 

b And the Biſhop of every Dioceſs may convict any foz Her eſie, and ſo might 0.13. 
be have done befoze the ſtatute of 2 H. 4. cap. 15. as it appeareth by the Pzeam- © H. 3. Stow. 


ble of that Aa in theſe wozds. : hs 


| Whereas: the Dioceſans of the ſaid Realm cannot by their ju- ov.29. Saurrics 
riſdiction ſpiritual, without aid of the ſaid royal Majeſty, ſulfici- 2, IT 
ently correct the ſaid falſe and perverſe people, (i. Þereticks, na 1 


1 Elix. cap. r. 


med befoze ) becauſe the ſaid falſe and perverſe people do go from # Vid. 23 H.. 


Dioceſs to Dioceſs, and will not appear before the ſaid Dioceſans, ——_ 
but the ſame Dioceſans and their Juriſdiction ſpiritual, and the keys; Eliz. cap. 3. 

of the Church with the cenſures of the ſame, do utterly contemn and 15 H. 2. 17-b. 

deſpiſe. Do. & Stud. 


2 gh ; lib. 2. 29. 
Now that ſtatute doth pzovide, that the Dioceſan of the fame place, ſuch Br. > Mar. tis 


perſon oꝛ perſons, cc. may cauſe to be arreſted, and under ſafe cuffody in his Hereße 1. 

pziſons to be detained. From this Act and other Aas and Authozities quoted 

in the margent, theſe two concluſions _— de gathered. Firff, that the Dia⸗ 
* . 2 


ceſan 
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Mat. Hammond 


Arno 21. El. 
Holl. 1579. 
Stowe 1161. 


Hill. - „ Ja. Regi 5. 


Legates caſe. 


Vide 1 E. G. c. 12. 


e. bo 


23 M8. ca. 9. 


1 El. ca. 2. 


5 R. 2. Stat. 2. 


cap. 5. repealed 
by 1 E. &. c. 12. & 


x Eliz. ca. 1. 


In diebũus illis 
Maſters of Div: 
nity (and Batche- 
lers of Divinity ) 
now Doctors of 
Divinity and 


Barchelers, 


4 Rot. Claoſ. 
19 R. 2, m, 17. 


in 
b Exod. 20, 4+ 
Levit. 26. 1. 


Deut. 5.8, & 


16. =. 
Pſal 97. 7. 
1 Joh. 5. 21. 
c Rot. Pat). 
6 R. 2z. nu. 62, 


Vide 7 H. 4. nu. 


62. Rot. Parl. 


Commons never! gave their ronſent therevnto. Arid th 
Parliament, the Commons pzeferred a Bill reciting the aid ſuppoled Act, and 
" confantly affirmed that they never aſſented thereunto, and therefoze deſtred 


of Hereſi e. 


— jariepicion of 15 ſoit be 

zabeths Reign; and 

Sonny 19213 Baron, Wipe d ert ir 
ate the Yeretick, and that uynn a conviction, b, 

— nit of De hæretico Sam th lie. & 

that Ae of 2 H. 4. the Piacgſan allet 

Was ae a moon 90 


nöt oni the 4 hut. FEE &x L44 dre repealed. 
1 


. TN Ser en Bereſte, but x bim, as 
ion ory perſon thoſe atutes, by the cenſures 100 the Church, as it 
appeareth by the ſaid Ad of 2 H. 4. c. 15. Liketzile the inte of; R. 
2. c. 5. and the ſtatutes of : l. J. C. 7. 25 Lq- 1 & Ab- & Niar. c. C. are 


Chap. 5. 
gut in urg in all Queen Eli 
lued by. Flemming, Chief Auſtise, 


b Hil, 9, Jg. R. in the caſe of. 
e th e 


b * 


all repealed, lo as no fatute made againſt Raratichs fande th nol in fecs: and 


at this day no perſon tan be indicted, ax impeachid f Þerohe-befoze any tem- 
po2ak Judge, oꝛ other that hath tempozal juriſoicion, as upon peruſal of the ſaid 
ſtatutes appeareth. 

Every Arch-Biſhoy of this Realm. may cite.any perſon dieting in any Bi⸗ 
ſhops Dioceſs within his Pꝛopince faz cauſes ot Yereſie, if tba Wiſhap oꝛ other 
Oꝛdinary immediate thereunto.couſent, oz if that the ſams BiGop, o2 other im⸗ 
mediate D2dinary, 02 Judge do not bis. duty in it of the (ame. | 

© +. Foncching the ſecond point, if any perſon be charged with Mereſie befoze 
the Pigh Commillioners, they have no authozity to adjudge any matter oꝛ cauſe 
to be Þereſie, but only ſuch as hath been ſo adjudged by the authozity of the 
Eanonical Scripture, oꝛ by the firff four general Connſels, oꝛ by any other ge- 
neral Counſel wherein the ſame was declared Hereſie by the erpꝛeſs and plain 
woꝛds of the Canonical Scripture, oꝛ ſich as ſhall hereafter be determined to 
be Hereſie by Parliament, with the aſfent of the Convocation : foz fo it is 
erp2efly pꝛovided by the ſaid Act of 1 Eliz. And albeit this P2oviſo ertendeth on- 
Ip to the ſaid High Commiſſioners, yet ſeting in the High Commiſſion there be 
ſo many Biſhops and other Divines and Learned men, it may ſerve fo2 a good 
_— toothers, eſpecially to the Diocelan, being a ſole Judge in ſo weighty 
a cauſe, 

No manner of Oꝛder, Act, oꝛ Determination foz any matter of Religion, og 
cauſe Cccleſiaſtical had oꝛ mads by the Quthozity of the Parliament in Anno 1 
Eliz. ſhall be accepted, deemed, interpꝛeted, oꝛ adjudged Yoreſſe, Schiſm, oz 
Schilmatical opinion, any oꝛder, decree, ſentence, conſtitution, oz law (what- 
ſoever the ſame be) notlwithſtanding. 

There was a ſtatute ſuppoſed to he made in 5 R.2.that Commillions ihould be 
by the Lozd Chancelloz made and direced to Sheriffs and others, to arreſt ſuch as 
ſhould be certified.into the Chancery by the Biſhops and Pꝛelates, Maſters of 
Divinity to be Pꝛeachers of Pereftes,and notoꝛious erroꝛs, their fautoꝛs, main- 


tainers and abetters, and to hold them in ſtrong piſon untill they will juſtifie 
- themſelves ta the lain ol holy Church. Ey colour ot᷑ this ſuppoſed Art, a certain 
- perſons that held that images were not to be wozthiped, cc. were holden in 


ffrong ee they (to redeem their veratien) miſerably yielded befo:e 
1 7 n to take an oath, and did ſwear: to wozſhip. images, 
the moꝛal and eternal Law of Almighty God. le have 


ad lee bp the laid ſuppoſed ſtatute, #c,) not anly in reſyert of the laid opi⸗ 
nion, but in reſpect allo that the ſaid 


ed Act was in truth never any Ac of 
Parliament, though if was entred in the Rollsof the Parliament, foz that. the 
oze in the c next 


that 7 ſtatute might be aniented and declared to be void: foz they 

pꝛoteſted that it was never their intent to be juſtified, and to bind themſelves 
— their ſuctelloꝛs to thePzelates,moze than their Anteſtoꝛs had done in times 
paſt; and hereunto the King gave his royal aſſent in theſe. wozds, y * au 
Roy. 
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Chap. 8. of Harfe. 


R. E. D. Lollardi & falſi hæretici die Jovis poſt hebdomadam Paſchæ, Anno regni * 3 


Coventtia & Marleburgh, nequiteèr poſuerunt, fixerunt, & 2 ac indies fic bills & ſcriptu- 
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Roy. And mark woll the manner of the penning tho At: foz ſeeing the Com- 
mons did not allent thereunto, the wozds of the Act be, It is ordaine 1 
in this preſent Parliament, that, & c. Ando it was, being but by the King and ths 


It is to be known, that of ancient time, when any Acts of Parliament were 
made, to the ond. tho ſame might be publiſhed, and. underffood, eſpecially before 
the uls of pzinting cams into England, the Aas of Parliament were ingrofled 
into parchment, and hund led up together with a wzit in tho Kings name, under 
the Gꝛeat Deal to the Sheriff of every County, ſometime in Latin and fome- 
time in French, to command the Sheriff to pꝛoclaim th iaid ſtatutes within his 
Baily⸗ wick, as welt within liberties as without, And this was the courſe of 
Parliamentarꝝ moceedings befo2e ꝑ inting came in uſe in England, and yet it 

dafter n had the print, till the Meigu ot fl. 7. 

Now at the Parliament holden. 5 R. 2. John Brabrook Biſhop of London 
being Lo2d Chance lor of Gngland, cauſed the ſaid Ddinance of the King and 
Lo2ds to be inſerted into the y wit of P2oclamition to be pꝛo⸗ 
claimed amongſt the Ads of Parliament: which mit J habe ſeen, the pur- 
cloſe of which bit. after the recital of the Ats diteed to the Dheri® of N. is 
in theſe woꝛds. Nos volentes dictas concordias, five ordinationes in omnibus & 
ſingulis ſuis Articulis inviolabiliter obſervari, tibi præcipimus quod ptædictas con- 
cordias, five ordinationes in locis infta ballivam tuam, ubi melius expedire volueris, 
tam infra libertates, quam extra, publicè proclamari, & teneci facias juxta formam 
preenotatam. Teſte Rege apud Weſtm. 26 May, Anno regni Regis K. 2.5. But 
in the Parliamentary pꝛoclamation of the Ans paſſed in Anno 6 R. 2. the ſaid 
Ic of 6 R. z. whereby the laid ſuppoſed Act uf 5 R. 2. was declared to be void, is; 
omitted: and afterwards the ſaid ſuppoſed Act of 5 R. 2. was continually pꝛin⸗ 
ted, and the ſaid Act ol 6 R. 2. hath by the Pꝛelates been ever from time to time 
kept fram the pzint. | | 

. Cextain men called Lollards vere indicted foz Hereſie upon the ſaid ſtatute of Coram Rege 

2 H. 4. fo2 theſe opinions, iz. Quod non eſt meritorium ad Sanctum Thomam, nec Hil.t H.s. 
ad Sanctam Mariam de Walſingham peregrinari. 2. Nec imagines Crucifixi & alio- Rot. 4. & 5. 
rum Sanctorum adorare. 3. Nulli ſacerdoti confiterinifi ſoli Deo, &c: Which opi- 
nions were ſo far from Hereſle, as the makers of the ſtatute of i Eliz. hadareat 
cauſe to limit what Bereſie as. | | 
And afterwards they thought not good to contain theſe opinions in any In⸗ Indi ment ge- 
dictment, but indicted them in general wozds; one of which: indictments as to neral. | 
Lojlardzy and Hereſſe followeth Jurati dicunt ſuper eorum Sactamentum, quod A. Vide ſupra ca. x. 


Regis H. 6. poſt conqueſtum Nono, apud Abendon in Com' Berks infta virg. falſo Lale & falſi 
& proditoriè ut communes proditores, & inſutrectores conſpiraverunt, imaginati hæretici. ; 
fuerunt, & ad invicem confaxderaverunt cum quatnplurimis proditoribus illis aſſocia - 

tis, & felonibus de eorum comitiva, & eorum falſa malitia præcogitata, ut communes | 
Inſidiatoves altarum-viarum, ad fidem catholicam'deftruendam, & ibidem falſo & ——— Ive 
proditoriè ut communes proditores, & felones dicti dai Regis-fecerunt, & ſcripſe- Vide func 1 fo 
rurt diverſas falſas billas, & ſcripturas ſeditioſas, & nonnulla fidei 8c doctrinæ Chri- Ad fidei Cache- 
ſtianeæ contratia continentes, & eas populo domini regis publicandas & credendas licam deſtruendam. 
falſo, damnabiliter in di verſis locis, viz. in civitatibus London, Sarum, & villis de Diverſas falſas 
ſcribere, aſſigere & projicere & ponere non ceſſant, nec formidant, in graviſſimam 2 
majeſtatis, & coronz dignitatis Regis noſtri offenſam, & Chriſtiane fidei ludibrium, 

& pacis dicti domini regis perturbationem, & omnium Chriſti ñ̃delium injuriam & 

contemptum. Which: general indiament, and afl other of like foꝛm were 

utterly infaEicient in1aw':' Foz albeit the wos of the ſtatute be general, 2H 
pet the-indicment maltcontdin certainty, whertunto- the party indicted may wk 
have in anſwer. Ailo: where the parties ar indieed, ut communes inſidiatores 

viarum, that alto is inſufficient, as it appexeeth-by the ſtatute of 4 H. 4. 


John 


42 
Mich. 5 E. 4. Rot. 
143. Coram Re- 
ge. 
In rationabili 
parte bonorum. 


Mich. 11 H. 7. 
Rot. 32 7. In com- 
muni banco. 


See in the ſecond 
part of the Inſti- 
tutes, the expoſi- 
tion upon che 
ſtatute of Artic. 
cleri, the reſo- 

lution of all che 
Judges of Eng- 
land to the 21 
and 22 articles, 
or objections. 
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« was not within the ſaid ſtatute of 2 H. 4. fo2 that it was an erro2, but no Here- 


Hil. xo H. 7. f 17. 


Of Hereſie. a Chap. 5. | 
Joba Keyſer was excommunicated by the greater ercommunication befoze 
Thomas Arch⸗Biſhop of Canterburv, and Legate of the Apoſtolick See, at the 


ſuit of another, foz à reaſonable part of goods, and ſo remained eight moneths: 


The ſaid Keyſer openly afirmed that the ſaid ſentence was not to be feared, 


neither did he fear it. And albeit the Arch-Biſhop oꝛ his Commiſſary hath er⸗ 


communicated me, yet befoze God Jam not excommunicated: and he ſaid that 


he ſpake nothing but the truth, and it ſo appeared; "fo that he the laſt harveſt 


ſtanding lo-excommunicate, had as great plenty of wheat and other grain, as any 


of his neighbgurs,ſaping to them'inſcozn(as was urged againft him) that a man 
excommunicate ould: not have ſuch plenty of wheat. The Arch-Biſhop deny- - 
ing thele wozds to be within the laid Act of 2 H. 4. did by his warrant in wꝛi⸗ 
ting compꝛehending the laid caule, by p2etert of the ſaid Act commit the body of 
the ſaid Keyſer to the Caol at Paidffone, foz that (ſaith he) in reſpect of the pub-- 
liſhing of the ſaid woꝛds, dictum Johannem non immeritò habemus de hæreſi ſu- 
ſpectum. By reaſon whereof the (aid John Keyſer was impꝛiſoned in Maidſtone 
Caol, and in pziſon detained under the cuſtody of the Keeper there, untill by his 
counſel he moved Sir John Markham then Chicf Juſtice of England, and other 


the Judges of the Kings Bench, to have an Habeas Corpus, and thereupon (as 


it ought) an Habeas corpus was granted: Upon which wait the Gaoler returned 
the laid cauſe, and ſpecial matter, and withal, accoꝛding to the wzit, had his bo⸗ 
dy there. The Court upon mature deliberation peruſing the ſaid ſtatute, (and 
upon conference with Divines) reſolved, that upon the ſaid wozds Keyſer was 
not to be ſuſpect of Bereſie within the ſaid ſtatute, as the Arch⸗Biſhop took it. 
And therffoze the Court firff bayled him, and after he was delivered : fo2 that 
the -— pins had no power by the (aid Act foz thole wozds to commit him 
o pꝛiſon. | | 

Hillary Warner being an Jnhabitant within the pariſh of S. Dunſtans in the 
Wleſt, held opinion, and publiſhed there and in divers other places, quod non te- 
nebatur ſolvere aliquas decimas Curatori, five Eccleſiæ parochiali ubi inhabitabar. 
Mhereupon Richard Biſhop of London commanded Edward Vaughan and others 
to arreſt the ſaid Hillary Warner: by foꝛce whereof they did arreſt him, and de- 
tained him in pꝛilon a day anda night, and then he eſcaped, Hillary Warner 
bzought his Action of falſe impꝛiſonment againſt Edward Vaughan and others: 
Jn bar whereof the Defendants pleaded the ſfatuteof 2 H.4. and that the Plains 
tiff held and publiſhed the opinion afoꝛelaid; which opinion was, Contra fidem 
Catholicam, ſen Determinationem Sanctæ Eccleſiæ, and that the Defendants, as 
ſervants to the ſaid Biſhop, and by his commandment did arreſt the Plaintif#, 
and juſfifted the impꝛiſonment: whereupon Hillary Warner the Plaintiff de- 
murred in law, and after long and mature deliberation it was by Brian Chief 
— and the whole Court of Common Pleas adjudged, that the ſaid opinion 


ſie, Which J have the rather repozted. fo2 that the Repozter of this caſe did not 
only miſrepozt the time of the bʒinging of the Action, but the ſtatute, which was 
the ground of the matter in law, and leaveth out the judgement, The recozd it 

ſelf is woꝛthy the reading, * | 
Upon. that which hath been ſaid touching the ſaid ſtatute of 2 H.4. Four con⸗ 
cluſtons do neceCarily follow. Firft;that ſeeing that many opinions were by the 
Biſhops taken tobe Herefie, which in troth had no ſhadow of Hereſie, and ſo 
miſtaken, and unjuſtly extended by the Biſhops further then the Purview 
and true intention thereof,as by that which hath been and might be ſaid,appear- 
ed, the makers of the ſaid Ac of Parliament of x Eliz. had great reaſon to limit 
as hath been laid what opinions ſhould be judged Hereſts by authozity of that 
commiſſion grounded upon that Ac. Secondly, that it any Eccleſiaſtical Judge 
oz Commiſſioner ſhall by pꝛetext of any ſtatute, oz other cauſe, commit any man 
to p2ifon,upon motion in Court on the behalf of the party impꝛiloned, the Judges 
of the Common Law ought to grant an Habeas corpus foꝛ him: upon the return 
of which wzit, if it ſhall appear to the Judges that the — is well 
| | arranted 
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C AF. 


433 H.8 cap. 8. 
1 K. 6. cap 12. 

þ Inter leges 
Alveredi fo. 23. 
Edwardi & Gu- 
thruni, cap. 11. 
Ethelſtani, cap. 6. 
Canuti 4. 5. 

c 5 Eliz. cap. 16. 
1 Jac. cap. rz. 

A Conjurer de- 
ſcribed. 


A Witch deſeriu 
bed. 


An Inclianter 
de ſcribed. 


ſ 


* ASorceret 
deſcribed. 

Exod. cap.22.17. 
Deut. cap. 18. 10, 
11512. 

Num ca. 23.23. 


1 Reg. cap. 15. 23 · 


d Linwood de of- 
ficio Archi- presb. 
Sect. Igmeantis. 


* Mir. cap. 1. ſect. J. 


& cap. 2. ſect. 12. 
& cap. g. ſect. De 
Aa jeſt ie. 
Brit. fo. 16. b. 

& 71. 

F. N. B. 269. b. 

e Int. leges Edw. 
cap. 1 1. fo. 5 5. 

& Ethelſtani ca. 
6 fo. 60. 

& Canuti cap. 5. 


10.5. 8 

45 E. 3. 17. b. 

* Some think this 
ſhould be the 
Oath of Allegi- 
ance, Que il ſerra 
foiall et loiall, &c. 
Vid. 25 E. 3. 42. b. 
coron. 131. 

See hereafter 
cap. 7 4. of per jury, 
Verb. That as 
well the Judge, 
&c. 


CAF. VI. 
Of Felony by Con juration, Witchcraft, 
Sorcery, or Inchantment. 


He firff Act of Parliament that made any of theſe offences felony, was the 
T ſtatute a of 33 H. 8. which was repealed by the ſtatutes of 1 E. 6. cap. 12. 
and 1 Mariæ. But b beſoze the Conqueſt it was ſeverely puniſhed: ſometimes 
by death, ſometimes by exile, cc. c And after it was made felony by the ſtatute 
of 5 Eliz, and again by 1 Jac. which repealeth 5 Eliz,, 

A Conjurer is he that by the holy and powerfull names of Almighty God, in⸗ 
vokes and conjures the Devil to conſult with him, o2 to do ſome act, 

A Mitch is a perſon that hath conference with the Devil, to conlalt with 
him, oz to do ſome ac. 

An znchanter, Incantator, is he, oz ſhe qui carminibus, aut cantiunculis Dæ- 
monem adjurat. They were of ancient time called Carmina, becauſe in thoſe daies 
their Charms were in verſe, | 

Carminibus Circe ſocios mutavit Ulyflis, 

By Charms in Rhime (O cruel Fates!) 

Circe transfozm'd Ulyſſes mates. 
And again. Carmina de Calo poſſunt detrudere Lynam, 

By Rhimes they can pull down full ſoon, 

From lofty sky the wandzing Boon, = 

A* Sozcerer, Sortilegus, quia utitur ſortibus in cantationibus Dæmonis Thou fhalt 

not ſuffer a Mitch to live. Non eſt augurium in Jacob, nec divinatio in Iſrael. And 
the Holy Ghoſt hath compared the great offence of Rebellion to the fin of 
Witchcraff, | 

And here it juſtly may be demanded what puniſhment was againſt theſe de- 
viliſh c wicked offenders befo2e theſe ſtatutes which were made of very late time. 
And it appeareth by our ancient d books that theſe hozrible and devilich offens 
ders which left the ever-living God, and ſacrificed to the Devil, and thereby 
committed Jdolatry in ſeeking advice and aid of him, were puniſhed by death. 
*The irroꝛ ſaith, Que ſorcery & devinal ſont members de Hereſie. And there 
he deſcribeth Hereſie. Hereſie eſt un mauuaſe & faux creance ſurdant de error en la 
droit foy Chriſtien: and after faith, Le judgement de Hereſie eſt dee arſe in cen- 
dre. And herewith agreeth Britton: Sorcerers, Sorcereſſes, c. & miſcreants ſoient 
arſes. And Fleta , Chriſtian autem Apoſtatæ, ſortilegi, & hujuſmodi detractari de- 
bent & comburi. And burning then was, and yet is the puniſhment foz Hereticks. 
So as the conuſance of theſe offences, if they be bꝛanches of Hereũe, (as the 
Law was then taken) belonged (as to this day Hereſie doth) to Ecclefiaftical 
Judges, Jn which caſe when they have given ſentence, there lyeth a Mzit De 
hæretico comburendo. a | 

J have ſeen a repoꝛt ot᷑ a caſein an ancient Regiſter, that in October Anno 20 
H. 6. Margery Gurdeman of Eye in the County of Suffolk, was foz Witchcraft 
and conſultation with the Devil, alter ſentence and a relapſe,burnt by the Rings 
Mi: De hæretico combutendo. e And this agreeth with Antiquity,foz Witches, 
#c. bythe laws befoze the Conqueſt were burnt to death. 

A man was taken in Southwark with a head and a face of a dead man, and 
with a book of Sozcery in his Mayle, and was bzought into the Kings Bench be- 
fo:e Sir John Knevett then Chtef Juſtice: but ſeeing no indictment was againſt 
him, the Clerks didſwear him, that from thencefozth *he ſhould not be a Sozce- 
rer, and was delivered ont of pꝛilon, and the head of the dead man, and the w_ 

g 0 


- Chap. 8. | 


| Conjujation, Witchcraft, G. 
of Soztery Were burnt at Tuthill at the coſts of of the pꝛiſoner, Ss as the bead 


and his Book of Sozcery had the ſame puniſhment. that the Sozcerer ſhonld 
have had by the ancient law, if he had by his ſozcery p2ayed in aid of the Devil. 


The Þoly Hiſtozy hath a moſt remarkable place concerning the repꝛobation 1 Chron.chap.16. 
and death of ing Saul. Mortuus eſt ergo Saul propter iniquitates ſuas, eo quod Y- 13» 14+ . 
prevaricatus fit mandatum Domini, & non cuſtodierit illud,* ſed inſuper Pythoniſſam : _ 5.23. 


conſuluerit, nec ſperaverit in Domino, propter quod interfecit eum, & ttanſtulit re- 
num ejus ad David filium Iſai. So Saul died foꝛ his tranſgreſſion which he com- 


- 


13 
1 Reg. 26.8. 


mitted againſt the Loꝛd, eben againſt the woꝛd of the Lozd which he kept not: 


And alſo for asking counſel of one that had a Famil iar Spirit, to enquire of it, and en- 
quired not of the Lord; theretore he flew him, and turned the Kingdome unto Da- 
vid the ſon of Iſai. | „ 3 PERL Fi 

Therefoze it had been a great defec in government, if ſs great an abomina⸗ 
tion had palled with impunity. And this is the cauſe that we have pzoved how 
and in what manner Conjuration, Witchcraff, c. were puniſhed by death, ec. 
befoze the making of the ſaid late ſtatutes, 


But now let us perule the Statute made in the Firſt yea? of King James, 1 Jacicap.16, | 


which only ſtandeth in foꝛte, and divideth it ſelf into five ſeveral Bꝛanches. 


1. ¶ If any perſon or perſons ſhall uſe, practiſe, or exerciſe any 


Invocation or Conjuration of any evil and wicked Spirit. 
Here the Devil by the holy and powerfullnames of Almighty God is invo⸗ 
ked (as hath been ſaid:) and this Invotation, oz Conjuration of a wicked Spirit 


is Felonie, without any other ac oz thing, ſave only the apparition of the ſpirit. 


See W. 1. cap. 1. in the Dath of the Champion, xc, 


2. C Or ſhall conſult, covenant withz entertain, employ; feed, or 


reward any evil or wicked Spirit, to, or for any intent or purpoſe. 


By this Bꝛanch, if any conſult, ct. (howſoever the wicked ſpirit appeareth 


and cometh) theſe actions (here mentioned) with oꝛ to that wicked ſpirit, to oz 


foʒ any intent oz purpoſe, is Felony without any other ac oz thing, 
| 3 C Or take up any dead man, woman, or childe, out of his, her, 
or their grave, or any other place where the dead body reſteth, or the 
skin, bone, or any part of a dead perſon, to be imployed or uſed in any 


manner of Witchcraft, Sorcery, Charm, or Inchantment, 


Albeit the offender that commits theſe barbarous and inhumane dealings with 


the bodies of the dead, do not actually imploy oꝛ uſe them in Witchcraft, Sorce- 


ry, Charm, oꝛ Jnchantment : vet if he did them of purpoſe to uſe therein, it is 


Felony,fo2 the woꝛds of this Branch be, to be imployed oz uſed in any manner 


of Witchcraft, cc. 


4. ¶ Or ſhall uſe, practiſe, or exerciſe any Witchcraft, Inchant- 


ment, Charm or Sorcery, whereby any perſon ſhall be killed, deſtrov- 


ed, waſted; conſumed; pined or lamed in-his or her body, or any part 


thereof. 5 


Ey this Bꝛanch, no other Witchcraft, Jnchantnient, Charm oꝛ .Sozcery 
(than is befo2e ſpecified) is Felony, unleſs by means thereof ſome perſon be kil⸗ 
led, deſtroyed, waſfed, conſumed, pined oz lamed, cc. Which wozds have re- 


ference only to this laſt general clauſe, . 


5. C That then every ſuch offender or offenders, their aiders, abet- ON 


ters; and counſellers; being of oy the ſaid offences duly and lawfull 
convicted and attainted, ſhall ſuffer j 
and (ball loſe the privilege and benefit of Clergie and Sanctuary. 


r pains of death as a Felon, or Felons, 


Albeit atceſlaries befoze be here ſpecially named, yet accefſaries after map be 
of this Felony, as afterwards is ſaid upon the ffatute of 3 H. 7. foꝛ taking awap 


of Women, and upon the ffatnte of 8 H. 6. foz ſtealing of Reco2ds. 


The lecond part of this Act concerneth Felony in a ſecond degree; and the 


bzanches thereof are alſo in number _— 


Cf, If 


5 Eliz.cap. 14, 
$ Eliz, cap. 3. 


> 


Conjuration, Witchcraft, Gt. 


C 1. If any perſon or perſons take upon him or them by Witch- 
craft, Inchantment, Charm or Sorcery, to tell or declare in what place 


any treaſure of Gold or Silver ſhould or might be found, or had in the 


earth; or other ſecret places, 5 | 
The miſchiefs befoze-this part of this Act was: That divers Impoſtozs, 
Pen and Women would take upon them to tell oz do theſe five things hers 
ſpecified, in great deceipt of the people, and cheating and couſening them of their 
-moneyp oz other goods. Therefoze was this part of the Ac made, wherein theſs 
woꝛds | take upon Him or them] are very remackable, Foꝛ if they take upon them, 
ce. though in truth they do it not, noz can do it, yet are they in danger of this 
firſt Bꝛanc h. : * 
2. Or where goods or other things loſt or ſtoln ſhould be found 
or become. | 
- Herein they become offenders,if they take upon them as afozeſaid. And note 
the taking upon them to tell and declare,govern both theſe Bꝛanches. 
. C3. Or to the intent to provoke any pcrſon to unlawfull love. 
Herein alſo they become offenders by taking upon them as is afozeſaid. Here is 
the change of a new Uerb, viz, [to provoke] So as the ſenſe is, Jf any perſon oz 
perſons ſhall take upon him o2 them by UWitcherafr, Inchantment, Charm oz 
So:cery, to the intent to pꝛovoke any perſon to unlawfull love. 
C 4. Or whereby any cattel or goods of any perſon ſhall be de- 


ſtroyed. | | 
The Letter ok this Bꝛanch is this: If any perſon ſhall take upon him by 
Witchcraft, Anchantment, Charm oz Soꝛcerp, whereby any cattel oz goods of 
any perſon ſhould be deſfroyed, Although this be not lententious vet the meaning 
thereof is to be taken by ſupplying theſe woꝛds after Sozcery [any thing] and not 
fo turn [deſtroyed] into the Jnfinitive Mood, as the reſt be; fo2 then it ſatisfieth 
not the meaning of the makers: foz a taking upon them to deſtroy cattel, ac. if 
they be not deſtroyed, is not within the danger of this Ac, and therefoze muff 
de ſupplyed as is afo2eſaid. | Sat | 
| 9 5. Or to hurt or deſtroy any perſon in his or her body, although 
the ſame be not effected or done. | | 
As in the caſe of tattel oz goods, the deffruction muſt be (as is afozeſaid) ef- 
fected and done: lo fn caſe of the perſon of man, woman oꝛ childe, though the 
hurt be not effected oz done; pet is the taking upon him, xc. to hurt oꝛ deſt;oy 
any perſon, qt. within this Bꝛanch. a 
C Being therefore lawfully convicted. | 
Pere [convicted] is taken in a large ſenſe foꝛ attainted,and the rather,fo2 that 
after in this Ac the woꝛds be [ lawfully convicted and attainted as is afozeſaid.] 
C Sha I for the ſaid offence, cc. | 
Mere are expꝛelled the puniſhments inflicted upon theſe Impoſtoꝛs, Poun⸗ 
febanks, and cheating Quackſalvers, viz. 1. To ſuffer impꝛiſonment by the 
ſpace of a whole pear without bail oz mainpzize. 2. Once every quarter of the 
year theſe Mountebanks are to mount the Pillozy, and fo ſtand thereupon in 
- — CTolon ſix hours, and there to confeſs his oz her erroz and ofs 
ence, . 9 
J And if any perſon being once convicted of the ſame offences, &c. 
Here is alſo [convicted] taken foꝛ attainted, fo2 he ſhall not be'd2awn in que⸗ 
ffion fo the ſecond offence, to make it Felony, till judgement be given again 
him foz the firft . foꝛ the Jndiament of Felony recites the foꝛmer attainder, and 
the ſecond offence mutt be committed after the judgement. And fo it is in the 
aſe of . Fozcery upon the ſtatute of 5 Eliz. and in caſe of conveying of Sheep a- 
live out of this Realm, and ſoms others, a | . | 
J Saving tothe Wife of ſuch perfon as ſhall offend in any thing 
contrary to this Act, her title of Dower, and alſo to the heir and 55 
| | ceſlor 


Cap. 6 
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Chap. 7. OF Murder; 
ceſſor of every perſon, his ortheir titles of inheritance, ſucceſſion, and 


other rights; as though no ſuch attainder of the Anceſtor or Predeceſſor 
had been made. 


The judgement againſt a felon is, that he be hanged by the neck untilſhe be 
dead: and albeit nothing elſe is expꝛeſſed in the judgement, vet by the Com Sce che 1 part of 
mon Law many things are therein implyed; as the loſs of his Wifes Dower, che Inftruces, 
the loſs of his inheritance, cozruption of his blood, fozfeiture of his goods, qc, Scct.7 7. 
Now a ſaving will ſerve foz any thing that is implyed in the judgement, as in 
this caſe foz the Wifes Dower, and alſo fo; the Heirs inheritance, and foꝛ all 
the reſt of the things implyed in the judgement. But a ſaving will not ſerve a- Vide lib. 7. 
gainf the expzeſs judgement in caſe of Felony, foz that ſhould be repugnant; as fe of Ain 
ſaving the life of the offender Gould be void, becauſe it is repugnant to the tr- Woods. 8 
pꝛeſs judgement, viz. that he be hanged by the neck untill be be dead. Allo 
where the ſaving is to the Heir, it is well ſaved by the name of the Heir, becauſe 
notwithſtanding the fozfeiture implyed in the judgement; his inheritance is 
ſaved, and by conſequent the blood not cozrupted, fo2 if the blood were coꝛrupted, 
he could not inherit as heir, but notwithſtanding this ſaving, the lands are foꝛ⸗ 
feited during his life. 3 „ . | 
The ſtatute of 5 Eliz. fo2 pꝛeſervation of the Wifes Dower,and the heirs in- 5 El. cap. 14; 
heritance, in caſe of fo2gery, ts penned in this fozm. Provided alwaies that ſuch 
attainder of Felony ſhall not 1n any wiſe extend to take away the Dower of the 
Wife of any ſuch perſon attaint : nor to the corruption of blood, or diſheriſon of 
any heir or heirs of any ſuch perſon attaint, _ . | 
The wozds of the fatute of 8 Eliz. be, Provided alwaies that this AR ſhall not 8 El.ca.3. 
extend to corruption df Blood, or be pre judicial or hurtfull to any Woman claiming 
Dower by or from any ſuch offender, &c. herein it is to be obſerved, that by 
ths avoidance of cozruption of blood, the inheritance is implieKy ſaved, See 
— _— of the penning of the Art of 31 Eliz; concerning this matter and di- 31 E1.cap.4. 
E117 b a 
And lurelp it is very convenient that when new Jelonies be made by. Att of See che Statute 
— ſuch ſavings o2 pꝛoviſions be made toth fo; the Wifes Dower, of; Ja. cap. 4. 
d the Heirs inheritance, as were had and made in theſe pꝛeũdents. 


l CAP. JI. 
OF Murder. 


Aving a now paſſed Higb Treaſon, Petit Trealon, Piſpꝛiſſon of Treaſon, , ee che * 
Felony by the ſtatute of 3 H. 7. Hereſte, and Conjuration,Witchc caft,tc. the Inſtir.for the 
Me are next in oꝛder to treat of Felonies in general, and of all Felonies, mür⸗ word Murder. 
der is the moſt hainous. Inter leges Canuti cap. 61. fo. 118; Cædes manifeſtæ Sect. 282. ard for 
numerantur inter ſcelera nullo humano jure expiabilia. Ste here cap. Pardon, And 2 500, 
of all Purders, murder by poyſoning is the moſt deteſtable, Thetefoze firſt of see che » pare of 
Purder, Mardum is derived of the Saron wozd Mord. | Inſtit. Marlbr. 

b Murder is when a man of ſound memozy, and of the age of diſtretion, un- ca. 25. Cuſt. de 
{awfully killeth within any County of the Realm any reaſonable creature in re- N 3 68. 
rum natura under the Kings peace, with malice foze-thought, either expzeſſed by Haden of 
ths party, oz implyed by law, ſo as the party wounded, 0} hurt, ac. dye of the vid. devant. ca. 
wound oꝛ huft, cc. within a year and a day after the ſame. Treaſon. Verb. 

Hereof we will ſpeak, together with ſome things concerning the acceſſaries Quant home; &c. 
to the ſame, and leave the reſidue to others that have wzitten thereof. Now let $28..3-f0-129. 


us examine the pꝛincipal partsof this deſcription. „ 
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Flera lib. 1. cap. 23. & 30. Mirror o ip. i. ſect. cap. 2. ſect. i i. de Appeal de hom cide. Tr. 32 E. 1. Coram Rege Rot. 15. 23 . 


3.28 26 All. p. 27.3 E. 3. cor. 38 3.3 H. 7. cap. 1.3 H. 7. 1. 1 2. 21 H. 7. 3 t. E. 2 Coron. 389 1 Ma. Dier 104. b. See the firſt 
part of dhe Iaſtit. 104. 
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Tr. 31 Ez. 
dor am rege. 
Rot. 4. Per 
morſ. canis. 


Bract. I. 3. f. 131. 
Brit. h. 14. 

See lib. intr. 
Coke 25. 
Lb. 4. fo. 44. 
Vauxcs caſe. 
Lib. 9 fo 81. 
Agnes Gores 
caſe. 
Deut. 2 8.2 4. 
Cur ſed is he 
that m tth i; 
Neighbour ſe- 
c etly. 

a 22 H. 8. ca. 9. 
Read the ſtatute. 
Dier 33 H. 8. 
fol. 5 o. a. Sac- 
combes caſe. 

b Anno 33 H.8. 


Br. t:on.ſo. 14. 
\ 


13 H. 4,5 & 6, 
Stanf. pl. cor. 65. 
Mic. 25 & 26 El. 
So reſolved in 
Dowrties caſe. 

d 13 R. z. ca. 2. 

1 H. 3. c. 14. 

Rot. Parl. 

8 H. 6. nu. 38. 


13 R. 2. ca. . 


Lib 2. fo. 93. 
Tr. 25 Eliz. in 
Lacyes ciſe. 
Forteſcue ca. 22 
fo. 38. | 


28 H. 8. ca. 13. 


2 E. G. ca.2 4. 


Of Murder. Chap. 7. 

 C Killing, ] 2s by Poyſon,Weapon ſharp oz blunt, Gun, Crosbom, Cruſh⸗ 

ing, Bzuiſing, Smothering, Duffocating, Strangling, Dꝛowning, Eurning, 

Burping, Famiſt ing, thzowing down, inciting a Dog oz Bear, cc. to bite, o; 
hurt, cc. whereof death enſueth, laying a ſick man in the cold, #c, 

Poyſon, (Venenum, à venis, qui A vems permeat) is, as. hath. been ſaid, the 
molt deteſtable of all becau'e it is moſt hozrible and fearkull to the nature of 
man; and of all others can be leaſt pzevented, either by manhood oz pꝛobidence: 
and that made Fleta to lay, Item nec per patriam ſe defendere debet quis de ve- 
neno dato, ſed tantum per corpus ſuum, eo quod initium facti non fair tam pub- 
licum , quod ſciri poterit à patria, &c. but that is not holden faz Law at this 
day, 3 : 
a This offence was ſo odious, that by Act of Parliament if was made High 


Treaſon, and inflicted a moꝛe grievous and lingring death than the Commori 


L aw pꝛeſeribed, viz. That the offender ſhould be boyled to death in hot water: 
Upon Which ſtatute b Margaret Davy a young woman was attainfed of. High 
Treaſon fo2 poyſoning of her Piffriſs, and ſoms others were boyled to death in 
Smithſield the 17 day of March in the ſame year. But this Ac was. too ſevere 
to live long, and therefoꝛe was repealed by 1 E. 6. cap. 12. and 1 Mar. cap. 1. 

All the ancient Authoꝛs, Ubi ſupra,of old time defined murder to be Occulta 
hominis occiſio, &c. when it was done in ſecret,ſo as the offender. was not known; 
but mow it is taken in a larger ſeuſe. N . 

Britton mentioneth another kind of murder (which is not holden foz murder 
at this day) when he ſaith ; Ceux auxi que fauxement pur lower, ou en auter 
manner ount aſcun home damne ou fait damner au mort, 8c. pet this is murder 


befoꝛe God, And David killed Uciah with his pen, and theſe men with their 


tongue, 5 

C Withis any County of the Realm.] ct t vo ok the Kings Sub- 
jects go over into a foꝛein Realm and fight there, and the one kill the other, this 
murder being done out of the Realm, cannot be foz want of tryal heard and de- 
termined by the Common Law: but it may be heard and determined befozc the 
Conſtable and Parlhal. | | | | 

Ik A. g. be B. a moztal wound in a fozein Country, B. cometh into England 
and dyeth: this cannot be tryed by the Common Law, becauſe the ſtroke was 
given there where no Viſne can come, but the ſame ſhall be heard c determined 
befo:e the Conſtable and Parſhal: koꝛ the wozds of the ſtatute of 13 R. 2. be: 
To the Conſtable it pertaineth to have conuſance of Contracts concerning deeds of 
Arms, or of War out of the Realm, and alſo of things that touch Arms or War 
you the Realm, which cannot be determined or diſcuſſed by the Common 

aw. 
Ika man be ſtrucken upon the high Sea, and dysth of the ſame ffroke upon 


the land, this cannot be inquired of by the Common Law, becauſe no Viſne can 


come from the place where the ſtroke was given (though it were within the 
Sea pertaining to the Realm of England, and within the ligeance ol theKing) 
becauſe it is not within any of the Counties of the Realm, Neither can the 
Admiral hear and determine this murder, becauſe though the ſtroke was within 
his furisdiction, yet the death was infra corpus comitatus, whereof he cannot in- 
quire : neither is it within the ſtatute of 28 H. 8. becauſs the murder was not 
committed on the Sea. But by the ſaid Act of 13 R. 2. the Conſtable and Par- 
thal may hear and determine the lame. Andbefoze the making of the ffatute 
of 2 E. 6. Jf a man had been felonjouſly ſtrucken, oz poyſoned in one Connty, 
and after had dyed in another County, no ſufficient Indiqment could thereof 
have been taken in either of the ſaid Counties, becaule by the Law of the Realm, 
the Juroꝛs of one County could not inquire of that which was done in another 
County. It is pzovided by that Act that the Jndiament may be taken, and the 
Appeal bzought in that County where the death doth happen. Befoze rhe mw 
ing 
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king of this ſtatute, the Appeal might have been bꝛought in either of the ſaid 18 E.; 32. 
Counties, but the Tryal muſt have been out of both: but when both Counties? **5-53- 
could not joyn, then both Appeal and-Jndicment failed at the Common Law 1 
But here be two things to be obſerved: Firſt, that in caſe of Treafon oz 3 H 1% 
miſpziſion thereof, oꝛ of Felony, oz milpꝛiſion of the ſame within the Realm, 
the party ought to be indicted within the ſame County where the fact is done, 
and it cannot be alleaged in any other County then in truth where it was done. 
And.therefoze in the caſe aboveſaid, neither the ſtroke noꝛ poyſoning, noz the 
death, though they be tranſitoay, can be alleaged in the Indiament oz Appeal, 
but where in truth they were done, Secondly, the ffatute of 2 E. 6. extendeth 
not where one is ſtricken oꝛ poyſoned on the Sea, oz in any fozein Kingdom, 
aud dyeth in England, but where one is ffricken oꝛ poyſoned in ene County,and 
dyeth in another. . 
This Ac extendeth where the murder o2 felony is done in one County, and 
another ſhall be acceſſary in another County: whereof you map read at large Lib g.fo.r17; 
in the Lo2d Sanchars cale, | | | 118. &c. 
Richard Weſton being Dir Thomas Overburies Keeper in the Tower of Lon- Mich. 13. Jac, 
don, did poyſon him in that part of the Tower which is within London. R. Regis. 
Carl of S. and F. his Wife, James Franklin and Ann Turner were arceſaries Sr Thomas O- 
befoꝛe the fact in the County of Pidd. and Dir Gervaſe Elvys Lieutenant 1 
the Tower was acceſlary beſoꝛe the fact in London. Nom upon this ſtatute of cap. 62. af Indict- 
2. E. 6. cap. 24. divers queſtions were reſolved : Firff, if the acceſſary be in ments more ot 
Midd. where the Kings Bench ſit, and the p2incipal is attainted in another his caſe. 
County, the Kings Bench may try the aceeſfary as it was reſolved in the Loꝛd 
Sanchars caſe, Ubi ſupra, 2. If the Jndictment of the acceſſary be taken in the 
Kings Bench, the Juſtices ſhall not by foꝛce of the ſtatute of 2 E. 6. wzite in 
their own names, quia placita ſunt coram Rege, & non coram J aſticiariis, but res 
move the Recoꝛd by the Kings wit of Certiorari. 3. Divers pꝛeſidents were 
ſhewn, that where acceſſaries befoze the fad were in Midd. where the Kings 
Bench did ſit, gc. and the attainder of the pꝛincipal had been in another County, 
the Juſtices of the Kings Bench have removed the attainder by wzit of Certio- 
rari befoze them, See the Loꝛd Sanchais caſe, Ubi ſupra, and another caſe where 
the pꝛincipal was at{a'nted in the County of Dron, bekoꝛe Juſtices of Oier 
and Terminer, and the accelſary was in Pidd. where the Kings Bench ſate. 4. 
Richard Weſton being attainted as pꝛincipal in the City of London, pꝛoceeding 
was to be had againſt James Fran“ lin and Ann Turner in the Kings Bench 
where they were indiccd. The queſtion was, ik the Kings Bench ſhould re⸗ 
move the recoꝛd of the attainder of the pꝛincipal by Certiorari befoze them, and 
after the ſaid Earl and his Mile ſhould be tryed by their Peers befoze the Lo2d 
Steward, whether the Loꝛd Steward might wzite to the Kings Bench koz the 
recoꝛd of the attainder: fo2 the wozds of 2 E. 6. be, Shall write to the Cuſtos 
Rotulorum, or Keepers of the Record where ſuch principal ſhall hereafter be at- 
tainted or Convict. And to pꝛeventt Il doubts, a ſpecial wit was directed ac- 
tozding to the wozds of the Ad, to the Commiſſtoners of Oier and Terminer, 
to certiſie whether the p2incipal was attainted, convicted, oz acquitted, and 
they made a particular certificate accoꝛdingly: fo as the recozd of the attainder 
remained fill with the Commiſſioners of Oier and Terminer in London. 5. 
It was reſolved upon conſideration had of the whole Act, that the woꝛds of the 
Ac being, wy" gs of Gaol Delivery, or of Oier and Terminer, or other there 
authorized, ſhall proceed, &c. the ſame extend to the High Steward to 
Wwzite, tc. | 
The Indickment of Richard Weſton was, that he 9 Die Maii Anno 11. Regis 
acobi, &c. gave to Hir Thomas Overbury a poyſon called Roſe-acre in bzoth, 
ich Dir Thomas Overbury not knowing it, received, Et ut idem Richardus 
Weſton præfatum Thomam Overbury magis celeriter interficeret, & murdra- 
ret, I Junii Anno 11 Jac. Regis, gave unto him another poyſon called white 
Arfenick, And that Richard Weſton 10 Julii, Anno 11 Jac. Regis, gave unto 


him 


yo 


a Chro. de Dun- 
ſable, Noll. 25 2. 
Coram Juſtic. 
Itiner. In Com. 
Canc. 18 E. 1. 
See the ſecond 
patt ot the Inſt. 
cap. ſtar, de Ju- 
daiſmo. 

522 E. 3. Ceron. 
20. 


$ E. 2. Cor. 418. 


Stan. p. Cor. 2 l. e. 
c 1 E. 3. 23.24. 
3 Aſſ. p. 2. 

4 Bract. li. 3. f. 2 1. 
Fleta, lib.cs. 23. 
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him poyſon called Mercury ſublimate in Tarts, ec. ut præd. Thomam magis cele- 
riter interficeret & murdraret, And that a perſon unknown, by the pzocurement 
and in the pꝛeſence of Richard Weſton, 14 Septemb, 11. ſupradicto, gave to the 
ſaid Thomas a Clyſter with poyſon in it, called Mercury ſublimate, 8c. ut pred, 
Tnomam magis celeriter interficeret & murdraret. Et przdi&. Thomas Overbury de 
ſeparalibus venenis — & operatione inde à prædict. ſepatalibus temporibus, 
&c. graviter languebat uſque 15 diem Septemb. Anno 11. ſupradicto, quo quidem 15 
die Septembris, &c. prædictus Thomas de ſeparalibus venenis prædictis din vene- 
natus. And this was reſolved to be a good Jndicment by all the Juffices of the 
Kings Bench, although it doth not appear in particular of which of the ſaid poy⸗ 
ſons he dyed. Foz the ſubſfance of the Jndictment was, whether he was poy- 
ſoned oz no by the ſaid Richard Weſton, And upon this Indidment he was ar- 
raigned, pleaded not guilty, and had judgement given againft him, And after- 
ward Ann Turner, Sir Gervaſe Elwys Lieutenant of the Tower, and Richard 
Franklin the Phyfitian were indicted as acceſſaries befoze the fad, and arraigned 
and pleaded not guilty : and it fell out in evidence, that Franklin had pꝛepared 
divers other poyſons then were contained in the india ment, as the powder of 
Diamonds, the powder of Spiders, Lapis Cauſfficus, and Cantharides, over 
and beſides the poyſons in the indictment, And it was reſolved, that any of thele 


was ſufficient to pzove the Jadictment ; fo2 the ſubſtance of the Jndictment was 


poyſoning, which (as hath been ſaid) is ſectet £ See Machallis caſe nbi ſupra. 
And after verdict judgement was given againſt all theſe acceſſaries. And after, 
the ſaid Carl and the Connteſs his Wife were indicted as acceſſaries befoze the 
fact, and were arraigned befoze the Loꝛd Chancelloz of England, and hac vice, 
202d Yigh Steward of England: and upon the arraignment of the Counteſs, 
the confeſſed the Jndiqment ; and when the Clerk of the Crown did ask her 
what ſhe could ſay why judgement of death ſhould not be given againſt her - the 
ſaid that ſhe could ſay much againſt her ſelf, but nothing foz her (elf. And then 
the Lozd Steward gave judgement of death againſt her, viz. That the ſhould be 
hanged by the neck till ſhe were dead: and adjourned his Commiſſion, (as it 
was reſolved he might do by Law) untill the next day: and then the ſaid Carl 
was arraigned, and pleaded not guilty, and put himſelf upon bis Peers, who 
found him guilty: and thereupon the L oꝛd Steward gave the like judgement 
againit him, Which caſe we have recited the moꝛe largely foz two canſes. Firſt, 
foz that we remember not any of the Nobility of this Realm to have been at⸗ 
tainted in foꝛmer times fo2 poyſoning of any. Secondly, foz that it is the firſt 
caſe that fell out upon the ſaid Ad of 2 E. 6. in caſe of tryal by Peers of any that 
was Noble, and the pꝛoceeding herein was by great adviſement, Eut now let 
us return where we left, 


C Reaſonable creature, in rerum natura.] As man, woman, childe, 
ſubſect bozn, oꝛ Alien, perſons ontlawed, oz otherwiſe attainted of Treaſon, Fe- 
lony, oꝛ Pꝛemunire, Chꝛiſtian, Jew, Peathen, Turk, oz other Jnfidel, being 
under the Kings Peace. 

a A Paſter of a Ship and divers arriners, cc. were attainted of Purder befoze 
Juſtices in Eire, foz dzowning of many Jews within the Connty of Kent, 

b If a Woman be quick with childe, and by a Potion oz otherwiſe killeth it 
in her womb ; oz if a man beat her, whereby the childe dyeth in her body, and 
the is delivered of a dead childe, this is a great miſpziſion, and no murder: but 
if the childe be bozn alive, and dyeth of the Potion, Battery, oz other cauſe, 
this is murder: foz in Law it is accounted a reaſonable creature, in rerum natura, 
when it is bazn alive. And the c Book in 1 E. 3. was never holden foz lam. 
And 2 Aſſ. p 2. is but a repetition of that caſe. And ſo hozrible an offence ſhould 
not go unpuniſhed. And ſo was the law holden d in Bractons time, Si aliquis qui 
mul'erem przgnantem percuſſerit, vel ei venenum dederit, per quod fecerit aborti- 
vum, ſi puerperium jam formatum fuerit; & maxime ſi fuerit animatum, facit homi- 


cidium. And here with agreeth Fleta: and herein the law is grounded upon — 
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law of God, which ſaith, Quicunque effuderit humannm ſanguinem, fandetur ſan» Geneſis. cap. 6.y.6. 


guis illius, ad imaginem quippe Dei creatus eſt homo. It a man counſel a Mo⸗ 


man to kill the childe within her womb when it ſhall be boꝛn, and aſter Ge is es 3 Ellz. 
delivered of the childe, ſhe killeth it ; the counſeller is an acceſſary to the mu- 


der, and yet at the time of the commandement o2 counſel, no murder could be 
committed of the childe in utero matris: the reaſon of which 'caſe pzoveth well 
the other caſe. 


C Malice prepenſed.] Firſt let us ſee what this malice. is. 
Malice pꝛepenled is, when one compaſſeth to kill, wound, oz beat another, and 


doth it ſedato animo. This is ſaid in law to be malice foꝛethought, pzepenſed, Dier. 3 Mar. 128. 
malitia præcogitata. This malice is ſo odious in law, as though it be intended a- Fl. Com. 474, 


gainſt one, it all be extended towards another. Si quis unum percuſſerit, cum 
alium percutete vellet, in felonia tenetur. 3 | 
Mandata recipiunt ſtrictam interpretationem, ſed illicita latam & extenſivam. But 


herein there is a diverſity between the pzincipal and the acceſſary, Foz if A.com- * Bracton, lib. 3. 
mand B. fo kill C. and B. by miſtaking killeth D. inſtead of C. this is fol. 155. 


murder in B. becauſe he did the act: and it ſpzang out of the root of malice, and 
the law ſhall couple the event to the cauſe ; but A. is not acceſſary, becauſe his 
commandement was nof purſued ; and his conſent, which muſt make him acceſ- 
ſary, cannot be dzawn to it, foꝛ he never commanded the death of D. But where 
death enſueth upon that act Which is commanded,though death it ſelf be not com- 
manded, there he is acceſſary to it, foz there the commandement is the cauſe of 
death. As if A. command B. to beat C. and he beat him, whereof he dyeth : the 
commander is acceſlary, and therefoꝛe the diverſity is apparent, as to the acceſ- 
ſary. Where death is purſuant, and followeth upon the act commanded, there the 
conſent of the commander may well be dawn to it, for that the commandement 
is the mean of the death. But where death enſueth upon another difting cauſe, 
there the conſent of the acceſſary cannot be dꝛalun to it, & fic de cæteris. 

Another diverſity there is when the commandement extends erpꝛelly fo the 
killing of another, and foꝛ the better accompliſhment thereof pꝛeſcribeth a mean, 
that is to kill Him by poyſon, and he killeth him with a Gun, he is acceſſary : 
foz the commandement was to kill, which caſued, though the mean was not fol- 
lowed, & finis rei attendendus eſt. And the fubſtance of the commandement, viz. 
{to kill] is purſued ; and the ſame offence that was commanded, is committed. 
But otherwile it is. if the ſame offence which is commanded be not committed. 
As if one command one to rob the Uinteners man of Plate as he is to come to 
a Gentlemans Chamber to his ſupper with Mine; and he bꝛeaketh the Tavern 
in the night, and ſtealeth the Plate there; the commander is not acceſſary to 
this Burglary, foꝛ this is another offence then he commanded, and the conſent 
of the accefſary muſt be dzawn to the murder o2 felony committed, 

2. It muſt be malice continuing untill the moꝛtal wound oz the like be given. 
Albeit there had been malice between two, and after they are paciſted and made 
friends, and after this upon a new occaſion fall out, and the one killeth the other; 
this is Homicide, but no Murder, becauſe the fozmer malice continued not. 

If A. command B. to kill C. and befoze the ac be done, A. repenteth and conn- 
termands his commandement, and charges B. not to do it: if B. after killeth him, 
A is not acceſſary to it: foꝛ the malit ious mind of. the acceſſary ought to con- 


kinue to do ill untill the act be done. pl. Com. ub fi 


Jf two fall out upon a ſudden occaſion, and agree to fight in ſuch a ſield, and 
each ok them go and fetch their weapon and go into the field, and therein fight, 
the one killeth the other: hers is no malice pꝛepenſed, fo2 the fetching of the 
weapon and going into the field, is but a continuance of the ſudden falling out, 
and the blood was never cooled. But if they appoint to fight the next day, that 
is malice pꝛepenſed. EE 


C Malice implyed is in three caſes, } Fir, in reſpec of the man⸗ 
| ner 
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caſe, 
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Lib. 9.fc.68. 


Mackallies cafe. 
Ubi ſupra. 
Lib. . fo. 40. 
41. a. Youngs 
caſe. 

Mackallies caſe 
Ubi ſupra. 


Brit. cap. i r. De 
pritons ſo. 18. a. 
See the Mirror 
cap.2.ſc&.11, 
De Homicide. 
5 H.6. 58. 

27 All.p.41. 


Bract. l. 3.fo. 104. 


See hereafter in 
rhe title of San- 
ctuary for Abju- 
ration. 

Pa ſch. 20 R. 2. 
Coram Rege 
Linc. Ro. 58. 
Mich. 1 R. 2. 
Coram Rege 
Rot. 1. Bedf. 
See hereafter 
cap, Judgement 
& execution. 

a Paſch. 39 E. 3. 
Coram Rege 
Rot. 9 2. Wiltes 
Simile Paſch. 
28 E. 3. Coram 
Rege Rot. 37. 
In caſe de Mor- 
timer, who was 
put to death 
Arno 1 E. 3. 
Vide Rot. Bre- 
vium Anno 
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ner ok the deed. As ik one killeth another without any pꝛovocation of the 


part of him that is ſlain, the law implyeth malice: whereof you may read 
lib, 9. fol. 67. Mackallies caſe. Alfa the poyſoning of any man, whereof be 
dieth within the year, implyeth malice, and is adjudged wilkull murder of ma⸗ 
{ice pꝛepenſed. One may be poyfoned four manner of waies: Guſtu by taſte, 
that is, by eating oz dzinking, being infuſed into his meat oz dzink: Anhelitu, 


by taking in of bzeath, as by a poyſonous perfume in a chamber o2 other room: 


3. Contactu, by touching: and laſtly, Suppoſtu, as by a Clyſter oz the like. Now 
foz the better finding out of this hoꝛrible offence, there be divers kinds of poy⸗ 
ſons, as the powder of Diamonds, the powder of Spiders, Lapis cauſticus, (the 
2 whereof is Soap) Cantharides, Mercury, Sublimate, Arlenick, 
Roſeacre, cc. | LE | 

2. Jn reſpect of the perſon ain, As if a Pagilkrate oꝛ known officer, oz any 
other that hath lawfull warrant, and in doing, oz ſuffering to do his office, oz to 
erecute his warrant, is lain, this is murder, by malice implyed by law, as the 
Sheriff, Juſtice of Peace, under⸗ Sheriff, Chief Conſfable, Petit. Conſtable, o2 
any other miniſfer of the King, Ik a man kill a Watchman doing his office, it 
is murder: ſo it is, if an that come in aid of the Kings officer, cc. to do his 


| office, be ſlain, it is murder. 


3. In reſpect of the perſon killing. Jf A. aſſault B. to rob him, and in reſf- 
ſting, A. killeth B. this is murder by malice implyed, albeit he never ſaw oz 
knew him befoze, If a Pꝛiloner by the dureſs of the Gaoler cometh to untimely 
death, this is murder in the Gaoler, and the law implyeth malice in reſpec of 
the cruelty, And this is the cauſe, that if any man dieth in Pꝛiſon, the Cozoner 
ought to fif upon his body, to the end it may be inquired of whether he came to 
his death by the dure(s of the Gaoler, oz otherwiſe: all which appeareth in Brit- 
ton: and this ſitting of the Cozoner continueth till this day. 5 

Ik the Sheriff oz other Officer where he ought to hang the party attainted, 
accozding to his judgement and his charge, will againſt tha law, of his own 
wꝛong, burn oz behead him, 02 è converſo; the law in this caſe implyeth malice 
in him. Peither can the King by any warrant under the great Seal alter the 
execution otherwiſe than the judgement of law doth direc : foz it is a Maxime 
in law, Non alio modo puniatur quis, quam ſecundum quod ſe habeat condemnatio. 

And it is fo be known, that in ceaſe of Treaſon and Felony, there is an erpzeſs 
judgement, and an implyed judgement : Crpzeſs, when upon appearance,xc. an 
erpzeſs judgement is given againſt him, quod ſuſpendatut per collum, Implyed 
when tie offender makes detault, and is outlawed, where the judgement is, Ideo 
utlagetur; 02 in caſe of abjuration, quia abjuravit regnum : and pet the like erez 
cution ſhall be in caſe of outlawzy oz Abjuration, as in caſe of an expꝛelſs judges 
ment: and ſo it was adjudged in caſe of a perſon outlawed foz Felony, he ought 
to be hanged untill he be dead, and cannot be beheaded, * and thelike is in caſs 
of abjuration. But in caſe of High Treaſon, becauſe beheading is parcel of the 
ſudgement, the King may pardon all the reſidue of the execution ercept that: 
fo ſeeing the king may pardon the whole execution, he may pardon any part, 
oꝛ all, ſaving part. If a Lieutenant, oꝛ other that hath commiſſion of Parthal 
autho2ity, in time ot Peace hang oz otherwiſe erecute any man by colour of 
Farſhal law, this is murder, foz this is againſt Magna Charta cap. 29, and is 
done by ſuch power and ſtrength, as the party cannot defend himſelf ; and here 
the law implyeth malice. Vide Paſch. 14 E. 3. in Scaccario the Abbot of Ram⸗ 
ſeys caſe in a wꝛit of Crroz in part abzidged by Fitzh. tit. Scire fac, 122, foʒ time 


. of Peace. 


2 Thom. Countee de Lancaſtet being taken in an open inſurrection, was by 
fndgement of Parſhal law put to death in Anno 14 E. 4. This was adjudged 
to be unlawfull, eo quod non fuit arrainiatus, ſeu ad reſponſionem poſitus tempo- 
re pacis, eo quod Cancellaria & aliæ curiæ Regis fuerunt time apertæ, in quibus lex 
fiebat unicuique, prout fieri conſuevit, quod contra cartam de libertatibus, cum 
ditus Thomas fuit unus Parium & Magnatum Regni non imptiſonetur, — 

CC 


Chap: 7. Of Murder, uy 
Nec dictus Rex ſuper eum ibit, nec ſuper eum mittet, niſi per legale judicium Pa- 


rium ſuarum, & c. tamen tempore pacis abſque arraniamento, ſeu reſponſione, ſeu le- 
gali judicio Parium ſuorum, &c. adjudicatus eſt morti. 


¶ Within a year and a day.] How this year & day ſhall be accounted, See the Statute of 
is to be ſeen. Af the ffroke, oꝛ poyſon, cc. be given the firſt day of January, the 3 6 E. 1. ca. . 
year ſhall end the laſt day of December : foz though the ffroke oz poyſon, gc. E. aan 46 
were given in the afternon of the firff day of January, yet that ſhall be accoun⸗ . fol. in Cleytons caſe. 
ted a whole day, foz regularly the Law maketh no fradion of a day ; and the day 
was added, that there might be a whole pear at the leaſt after the Croke, oz 
poyſon, cc. foꝛ if he die after that time, it cannot be diſcerned, as the law pze- 
ſumes, whether he died of the ſtroke, o2 poyſon, xc, oz of a natural death; and in 
caſe of life the rule of law onght to be certain. But ſ&ing the year and day in 
the caſe of murder and homicide, muſt be accounted apres le fait, after the ded, 
if a man be ſtricken oz poyſoned, cc. the firſf of January; and he dieth of that 
ſtroke oꝛ poyſon the firſt day of Pay, whether ſhall the year and day be acconn- | 
ted after the ſfroke oꝛ poyſon given, oz after the death? and it ſhall bo acconnted Lib. 4. fo. 47, 42. 
after the death, koꝛ then the man was murdered, and not after the ſtroke oz pops in Heydons calc. 
ſon given, ec. both in the Indictment at the ſuit of the King, and in the Appeal Sant. Pl. Cor. 63. 26 
at the ſuit of the party. And lo it hath been often adjudged contrary fo the opi⸗ Aff. p. 52. 
nion of Juſtice Stanford. A murderer half a year after the murder is received 
and aided by another, this Acceſſary may be indicted oz appealed within the year, 
after he became acceſlary, though it be after the year, that the murder was com- 
mitted, and (hall be tried when the Pꝛincipal is attainted. 55 8 

Ik a murder be committed in the day time in a town not incloled, and ths 3 H. 7. c. i. ſtat. 1. 3 E. 
mur derer not appꝛehended, the Townſhip ſhall be amerced, but ik incloled, whe- 3. Cor: 299. 8 E. 2. 
ther the murder be in the night, oꝛ day, the town ſhall be ametced, They that Oer. 3 Inter leges 
are pzeſent when any man is lain, and do not their belt indeavour to appzehend tai 4 1. Ed: i 
the murderer, oꝛ manſlayer ſhall be fined and impꝛiſoned. What judgment a 6. Kc. Han 
felon attainted ſhall have, and what he ſhall foꝛfeit; See the firſt part of the In- 9 H. 1. Horanden 
ſtitutes, Sect, 747. and here cap. Judgment and execution. | Anno 1108. Simon 
Nota that befoze the reign of H. 1. the judgment fo2 felony was not always _ Rad. & Floren. 
one, but ing H. 1. ozdained by Parliament, that the judgment foz all manner 8. Hollingh.45. 
of felonies ſhould be, that the perſon attainted ſhould be hanged by the neck till 
he be dead, which tontinueth to this day. Der moze foz murder in the chapter 
of Monomachia, 


CAP. VIII. 
Of Homicide, 


— 


Omicidium ex vi termini compꝛehendeth Petit Trealon, Murder, and 
| that which is commonly called Man⸗laughter: foꝛ Homicidium eſt Ho- 
minis cædium, and homicidium eſt hominis occiſio ab homine facta. There- 
foze the right diviſion of Pomicide is: That of Homicides, 02 Man⸗ſlaughters, 
ſome be voluntary, and of malice fozethought ; as Petit treaſon, and murder of 
another, and murder of himſelf, Df the two fozmer we have fpoken ; and of 
4 murder of himſelf we ſhall ſpeak hereafter. Df Man-ſlanghters, ſome be volun⸗ 
A tary, and not of malice fozethought : of theſe ſome be felony (as ſhall be ſhewed 
E- - hereafter) and ſome be no felony,Df which ſome be in reſpect of giving back in⸗ 
evitably in defence of himſelf, upon an aſlault of revenge: and ſome without 
any giving back; as upon the aſſault of a thief oz robber upon a man in his 
2 3% houſe, oz abzvad : Some upon the aſſault of one, that is under cnſtody ; as the 
212.5: „ % 299 Sheriff, oꝛ Gaoler aſſaulted by his pꝛiloner. Some in reſpec that be is an officer 
Britton cap. 7. dz miniſter of juſtice, without any aſſault in execution of his office, oz lawfull 
warrant.And Laſtly, ſome Homicides, that be no felony,be neither fozethought, 
noꝛ voluntary; as Han-ſlanghter by miladventure, per infortunium, oz caſu. And 
ſome of theſe, that be no felony, are cauſes of foꝛfeiture of a mans gods, and 
ſome be not: and of theſe ſeveral bzanches in their oꝛder. And firſfof murder of a 

mans ſelf, who commonly is called Felo de ſe. 


Felo de ſe. Felo de ſe is a man, oꝛ woman, which being Compos mentis, of found me- 

3 mo:y, and of the age of diſcretion, killeth himſelf, which being lawfully found 

1 vy the oath of twelve men, all the gods and chattels of the party lo offending 

_ | gare kozkeited. N 7 | 

| Regula, Now let us peruſe-the ſeverall bꝛanches of this deſcription, Majus eſt delictum 
ſeipſum occidere, quam alium. | 


a Rot, Cin. . „ J Being compos mentis. (a) If a man loſe his memozy by the rage of 
6 E . Aline Gl Ro- ſickneſs oꝛ infirmity, oꝛ otherwiſe, and kill himſelf while he is not compos men- 
berti de Keſton. 3 E. 3. £15» he is not Felo de ſe: foꝛ, as he cannot commit murder upon another, lo in that 
Cor. 3 24, Rot. Echeat. CAſe he cannot commit murder upon himſelf,(b) It one during the time that he is 
Anno 47 E. 3. nu. 17. non compos mentis give himſelf a moztal wound, whereof he,when he hath reco- 


Ricus Algate. vered his memoꝛp, dieth, he is not Felo de ſe : becaulc, the ſtroke which was the 


"” 3 4 & caule of his death, was given when he was not Compos mentis: Et actus non facit 
0. reum, niſi mens fit rea. If à man give himſelf a wound, intending to be Felo de ſe, 


and die th not within the year and day after the wound, he is not Felo de ſe. 


F Of the age of diſcretion.) Yereof we have ſpoken befoze treating of 
murder. 
r. * 3- © Kill himſelf.] (c) And this is often voluntary, and ſometime not vo- 
i luntarv. If A give B ſuch a ftroke, as he felleth him to the ground, B dꝛalweth 
his knife, and holds it up foz his own defence: A in haſt meaning to fall upon 
B to kill him, falleth upon the knife of B whereby he is wounded to death, he is 
Felo de ſe: fo2 B did nothing but that which was lawfull in his own defence. 


d Pl. Com. 362. b. I Lawfully found.] (d) No gods be fozfeited, untill it be lawfully 
found by the oath of twelve men, that he is Felo de ſe:and this doth belong to the 
, Cozoner 
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Cozoner ſuper viſum corporis, to inquire thereof: and if it be found befoze the 


Coꝛoner ſuper viſum coporis, that he was felo de ſe, a the Executoꝛs 02 Admini- 4 Stanf pl. cor. 133.4, 
ſtratoꝛs of the dead ſhall have no traverſe thereunto. And this is the reaſon, that 

no man can pꝛeſcribe to have felons gods, becauſe they are not fozfeited, until it 

be found of Recozd, that he is Felo de ſe. 

b Ik a man be Felo de ſe, i is caſt into the Sea, oz otherwiſe ſo ſecretly hidden, 5 Hil.37 Eliz. in the 
as the Coꝛoner cannot have the view of the body, and by conſequence cannot in- King-Bench by che 
quire thereof: In this caſe it may be inquired thereof by the Juſtices of Peace eee the 
of that County; foꝛ they habe power by their Commiſſion to inquire of all fe- 55,97 uSlron 
lonies. But if it be found befoze them, the Executoꝛs oz Adminiſtratozs of the See 8 E. 2 cor. 413. 
dead may have a traverſe thereunto, but not to the Indicment taken befoze the 3 E. 3. cor. 3 12. ſilen · 
Coꝛoner ſuper viſum corporis, as befoze is ſaid: and ſo hath it been reſolved, And Sant. pl. cor. 184. 
ſo in the cale aboveſaid may the Kings Bench inquire thereof, if the felony be 
committed in the County where the Rings Bench ſits and the Erecutozs oz Ad- 


minilkratozs of the dead may traverſe the ſame, 


¶ Areforfeired.] Albeit c Bracton was of opinion, that if a man that , g f n 
was reus alicujus criminis captus ſit pro eodem, utpote pro morte hominis, vel cum 1 „ 
furto manifeſto, vel quod utlagatus fit, & metu pœnæ imminentis mortis mortem 3 E. 3. cor. 301. 3 E. 3. 
ſibi conſciverit, hæredem non habebit, quia fic convincitur felonia prius facta, viz, cor. 362.9 Mar. Dier. 
furtum, mors hominis, vel hajuſmodi, & conſcientiæ metus in reo pro confeſſo ha- 2 9 Eliz.Dier. 262 
betur. Aliud erit ſi non fit in crimine deptehenſus, &c, non debet in aliquo caſu CY -— 
exhzredatio fieri, nifi precedat crimen, propter quod periculum mortis vel mem- 4 Plcom 261. a & b. 
brorum ſuſtineri debet, &c. Eut the law makes no ſuch diverſity ; d foy Felo per tours ls Juſtice: , 
de ſe, whatſoever offence he hath committed (whereof he was not in his life time ritto, cap 7. Cu- 
attainted) ſhall fozfeit no lands, but his gods and chattels only. e nd ſo ſaith tum che Norm. ca. 28 
Britton, En caſe ou home eſt felon de ſoy meſme, ſoient ſes chateux judges nous 
come chateux de felon, le heritage ne quident remain as heres, Foz no man can 
fozfeit his land without an attainder by courſe of law. | 

Af Villain giveth himſelf a moztall wound, the Lo2d ſciſeth his gods, the / Pl. cem. 260. b. 
Uillain after dieth of the wound within the ycar and the day, the gods are foz⸗ 
feit. | 

And herein g there is a diverſity betwen Chattels perſonal in action, and in 28 E 4. 4. Pl. com, 
poſſeſſion : foz if adebt be owing to two, unleſs it be in caſe of two joynt Per- 2559.b- 
chants, and the one is Felo de ſe, he doth foꝛfeit the whole: but otherwile it is 
of gods in poſſeſſion, foꝛ there he fozfeiteth but his part, 

A Leaſe h is made foꝛ years to the husband and wife, the husband d2owneth pl. com. 260. Dier 
Himſelf, the Leaſe is fozfeited, as vou may read at large in Plowdens Commen- Mar. 18. . 
fartes, 

Now let us purſue the bzanches into which blody Momicide did ſpend and 
empty it ſelf. 

Some man-flaughters be voluntary, and not of malice fozethought, upon 
ſome ſudden falling out. Delinquens per wam provocatus puniri debet mitius. And 
this foꝛ diſtinction ſake is called PMan-ſlaughter, There is no difference between 
murder, and manſlaughter, but that the one 1s upon malice fozethought, and the 
other upon a ſudden occaſion : and therefo2e is called Chance⸗medley. s if two 
met together, and ſtriving foz the wall the one kill the other, this is Pan- , _., Y 
laughter and felony, And ſo it is, if they had upon that ſudden occaſion gone in⸗ _ 2 Bibi 
to the fields and fought, and the one had killed the other: this (as hath been 4 15 k. 3. Cor 116 
ſaid) had been but man-flaughter, and no murder; becauſe all that followed,was 15 af.p.7.43 Af. r. 
but a continuance of the firſt ſudden oecaſion, and the heat of the blood kindled by See the far. of Gloc. 


ire was never coled, till the blow was given, & fic de ſimilibus. N 8 3 E. 3. cor. 18 4. 
Man⸗ laughter i is felony,+hereof there may be acteſlaries after the fac done: 361. £057 300 e, 


but of murder, there may be acceſſaries, as well befoze, as after the fac. 701. of Judgment ard 
Some be k voluntary,and yet being done upon an inevitable cauſe, are no exccurizn Verb. of | 
felony. As if A be aſſaulted by B, and they fight together, and befoꝛe any moꝛtall death of e man ſe de- 
blow given A giveth back, untill he commeth unto a hedge, wall, oz other ſtrait, {07 20 
2 beyond 


. _ 
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beyond which he cannot pals, and then in his own defence, and foꝛ ſafeguard of 
e 43 Af, 31. Rot. Parl. his own life killeth the other: this is voluntary, and vet no felony, and the Ju- 
3 8,2 nu. 18. John xy that find, it was done ſc defendendo, ought to find the ſpeciall matter. a And 
Imperials caſe. ©.cav. bet luch a pꝛecious regard the law hath of the life of man, though the cauſe was 
3 11.5 a 8 inevitable, b that at the Common law he ſhould have ſuffered death:and though 
c Lib. 4 fo.44- Bibiths the ſtatute of Gloceſter [ave his life, yet he ſhall fozfeit all. his gods and chattels, 
caſe. c Bereof there can be no acceſſoꝛies, either befoze oz after the fad, becauſe it is 
not done felleo animo, but upon inevitable neceſſity ſe defendendo. If A aſſault 
B ſo fiercely and violently, and in ſuch a place and in ſuch a manner, as if B 
ſhould give back, he ſhould be in danger of his life, he may in this caſe defend 
himſeff; and if in that defence he killeth A, it is ſe defendendo, becauſe it is not 
done felleo animo: foꝛ the rule is, when he doth it in his own defence, upon any 
inevivitable cauſe, Quod quis ob tutelam corporis ſui fecerit, jure id feciſſe videtur. 
BraQon. « Some without any giving back to a wall, ec, oz other inevitable cauſe, 
d Lib. 5. gt Se- d As it a thief offer to rob oz murder B either ab2oad, oz in his houſe, and there- 
mayns cale 26 All. p. upon aſſault him, and B defend himſelf without any giving back, and in his de⸗ 
. Ek — gl fence killeth the thief, this is no felony ; foz a man (hall never give way to a 
22 E. <or.261.21 H. thief, gt. neither ſhall he fozfeit any thing, e And ſo it is declared by the ſtatute 
7. 39- of 24 H. 8. Likewiſe f if a pziſoner aſſault the Gaoler, the Gaoler is not by law 
i 24 + ? = 5- tnfo2ced to give back: but if in defence of himſelf he kill the pziſoner, this is no 
22 FH. Pe . felony, | 

3 = 8 So if any Officer, oz Viniffer of juſfice, that hath lawfull warrant, and the 
coram rege Rot. 181. party aſlault the Officer oꝛ Pinifter of Juſtice, hg is not bound by law to give 
Eborum, Rot. libert. back, but to carry him away, and if in erecutiofof his Dffice he canot other⸗ 
wiſe avoid it, but in ſtriving kill him, it is no felony. And in that caſe the Ok⸗ 
ficer oꝛ Pinifter of juſtice ſhall fozfeit nothing, but the party ſo allaulting oz 

offering to flye alway, and is killed, ſhall fozfeit his gods and chattels, 

h Vicecomes ſeu ballivus Domini Regis, qui interficit duos latrones non permit- 
tentes ſe juſticiari in ſui defenſionem, & non ex felonia, ſeu malitia, acquie- 
tatur. 

Anno 1 & 2 E. 1. m. 2. Ik àt à Juſt oꝛ Turneyment, o2 at the plap with Swoꝛd and Buckler by the 
þ Paſch. 16 E.3.Coram Kings commandement, one doth kill another, this is no felony, k In the reign 
rege Rot. 131. Norff. of Bing H. 2. it was enaced, that if in ſuch caſe one was flain, it ſhould be 
311 H. 7. 22. Vid. no felony, foꝛ that in friendly manner they contended to try their ſtrength, and 


hereafter. cap. /gaivſt to be able to doe the King ſervice in that kind, as occaſion ſhould be 
ridirg & going armed, offered | 


4 e $13. There is an Homicide, that is neither fozethought, noz voluntarv. 1 Ag if 


b Brac lib. 3. o. 136. b. à man kill another per infortunium ſeu caſa, that is Pomicide by miladbenture. 
See the ſt it. of Gloc, De amputatore arborum, qui cum ramum projiceret, inſcius occidit tranſeuntem: 
2 cap.25- aut cum quis pilam percuſſerit, &c. ex cujus ictu occiſus eſt, tales de homicidio non 
Brat-Mb.3.125.Brie. tenentur. Pomicide by miſadventure, is when a man doth an act, that is not un⸗ 


.7.f0.15. Fleta lib, . i T1 5 
enger er.. $3, laful, which without any evill intent tendeth to a mans death. 


” Btacd. lib. 3. 126.b. QC Unlawfull.] m If the ad be unlawfull,it is murder. As if A meaning to 
Sed erit diſtinguen- ſteal a Deef in the Park of B ſhoteth at the Deer, and by the glance of the Ar⸗ 
dum utrum quis dede · row killeth a Bop, that is hidden in a Buſh : this is murder, foʒ that the ad was 
ee ** unlawfull, although A had no intent to hurt ths Boy, noz knew not of him. 
8 Ent if B the owner of the Park had ſhot at his own Deer, and without anp ill 
intent had killed the Boy by the glance of his Arrow, this had been Homicide 
| by miſadbenture and no felony, x 
*3E.3.cr.354.2H, u So it one ſhot at any wild Fowl upon a tree, and the Arrow killeth any rea⸗ 
418.11 Hl. 7 23.42. * ſonable creature afar off, without any evill intent in him, this is per infortunium: 
foꝛ it was not unlawful to ſhot at the wild Fowl .; but if he had ſhot at a Cock 
o2 Hen, oz any tame Fowl of another mans, and the Arrow by miſchance had 
killed a man, this had been murder, foz the act was unlawkul. 


C Without 
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C Without any evil intent. ] It a man knowing that many people come | 

in the ſtreet from a Hermon, thzow a ſtone over a wall, intending only to fear ulbr. ca. 25. 
them, oz to give them a light hurt, and therenpon one is killed, this is murder; 

foꝛ he had an ill intent, thongh that intent extended not to death, and though he 

knew not the party lain. Foz the killing of any by milad venture, oz by chance, 

albeit it be not felony, Quia voluntas in delictis, non ezitus ſpectatur; yet he 

ſhall fozfeit therefo2e all his gods and chattels, to the intent that men ſhould 

be wary ſo to direct their actions, as they tend not to the effuſion of mans 

blod, 


Nec veniam effuſo ſanguine caſas habet. oy 

Nora, Pomicide is called Chance-medley, oz Chancemelle, foz that it is done 
by chance ( without pzemeditation) upon a ſudden bzawl, ſhuffling, oz contenti⸗ 
on: koꝛ meddle oz melle (as ſome ſap) is an ancient French wozd, and ſignifteth 
bzawl o2 contention. But J take it that the French wozd is meſle, which ſigni⸗ 
fying ſhuffling 02 contending, and by coꝛruption we changing the S to D, doe 
call it meclle, the S being not pzonounced, whereof we have made medletum. So 
as killing of a man by chance⸗medly, is killing of a man upon a ſudden bzaw!l o2 
contention by chance. Foz the wozd | medle oz melle, ] whereof we have mabe a 
Latin woꝛd medletum oz melletum, ſ& Glanvill lib. 1. cap. 2. Cognoſcere de De Medletis. 
medletis, de verberibus, de plagis : that is, bzawljng, oz bꝛabling, of battery, of 
wounding: the firſt in wo2ds, the other two in ſtrokes, gc. in ancient time rs 
pꝛeſled by theſe two Saron wozds, viz. Flit, a Flitan, to bzawl : & Fiht, which 
ie retain ſtill to fight when it pzoceds to blows, Unde Flitwit, Flichwite, Fight- 
wite, Kc. ä 

And thus much of Pomicide committed by man, Sx in the next Chap er of 
Deodands, of another kind of killing of a man, | 


CAME. © 
Of Deodands. 


| Eodands when any a movable thing inanimate, oz b beaff animate 


doe move to, oꝛ cauſe the untimely death of any reaſonable creature by 
miſchance c in any County of the Realm (and not upon the ſea, oꝛ upon | 
any ſalt water) without the will, offence, oꝛ fault of himſelf, oz of any perſon. 2 Os, _— 
d They being lo found by lawfull inquiſition of twelve men, being precium 2. bid. 183 : 403. K 
ſanguinis, the pꝛice of blod, are fozfeited to God, that is to the King, Gods A mill vheel. Flers 
— 5 earth, to be diſtributed tn wozks of charity foz the appeaſing of — 29. qu cquid 
ods wary, mobile fit in molendi- 
And it 1s fo be obſerved, that there is a diverſity, as concerning the Deodand, — 7 ln §. 13. 
when the party ſain is within the age of diſcretion, viz, of 14 years, and when of earch in 18 
he is abo be the age of diſcretion, Foz when he is flain by a fall from a cart, hozſe, C Bract. lib. 3. fo. 120 b. 
mill, ec. and is within the age of diſcretion, there is ns Deodand, as it is adjudged 3 bve, cane, &c. 
e in 8 E. 2. tit. Coron. 389, But otherwiſe it is, if an ore, hoꝛſe, bull, oz the like 1 lib. 3 fo. 122 
doe kill any within the age of diſcretion, there the ſame are Deodands. — — 5 " He 
And this law concerning Deodands, is grounded upon the law of God, 12 3 : +. * 
Exodus 2. ver. 2 8. Si bos cornu percuſſerit virum, aut mulierem, & mortui. fuerint, 2.5. Vide 4 "ng 
lapidibus obruetur. See Juſtice Stanford lib. 1. cap. 12. which need not here to cium coren. 6 E 6. 
be recited, It A killeth a man with the ſwo2d of B. the ſwozd ſhall be fozfvit to * 3 61.2. Quæ 
ſunt Deo danda. 2 Mar. ibid. 107. b Kelway 21 H. 7. fol. 8. d Lib. 5. fo. 110. b Foxleys caſe 2 . . 
. _ : ; 20 . xleys cale accord. And thi- is he 
reaſon they cannot be claimed by preſcription, 45 E. 3. ubi ſupra. Flera ubi fup, 8 E. 2. ow 206-7 Vick 2 33;- 
the 


58 | Of Buggery. Chap. 10. 
Doct. & Stud lib. 2. the Ring as a Deodand, becanſe movet ad mortem, and foꝛ default of ſafe keeping 
186. b. Br. Forfeit. 112. of the lame by the owner. 

But now that we have cited, and referred you to our Boks of Law already 
known and publiſhed : let us calf our eyes upon ſome Reco2ds of Parliament 
concerning Deodands, of, oz out of Ships oz other Ueſſels upon Rivers, oz 
Waters, freſh oz ſalt, the law being clear, that in aqua dulci there may be Deo⸗ 

All our ancient Au- dands, but in the Sea, oz in aqua ſalſa, being any arm of the Sea, though it be in 
chors Ubi ſupra, the body of the County,there can be no Deodand of the Ship, oz any part there- 
of, though any be d2owned out of it; becauſe, though the arm of the ſea be with- 
in the body of the County, the ſhip oz other veſſel is ſubject to ſuch dangers upon 
the raging waves in reſpect of the wind and tempeſt, And this diverſity doth no- 
Root. Parl. 5 1 E. 3. nu. tably appear in the Parliament Roll. Amongſt the petitions in Parliament it is 
73. deſired, that if it happen any man oz boy to be dzowned by a fall out of any ſhip, 
boat, oz veſſel, they ſhall be no Deodand, Mhereunto the King upon great ad⸗ 
4 vice, and conference with his Judges and Councel learned (as always the king 
The ed - che Sea doth to petitions in Parliament) made anſwer, The ſhip, boat, oꝛ veſſel be- 
included herein. ing upon * the ſea ſhall be adjudged no Deodand, but being upon a freſh river, 
it is a Deodand, but the King will ſhew favour, 

See the like petitions in other Rolls of Parliament Anno 1 R. 2. nu, 106. 
4 R. 2. nu. 33. I H. 5. nu. 35. &c. but never obtained moze, then the Commo 
law gave in theſe caſes, | 


1 — 


CAP. X. 
Of Buggery, or Sodomy. 


Fany perſon ſhall commit buggery with mankind, oz beaſt; by anthozify ok 
25 H. 8. ca. 6. Parliament this offence is adjudged felony without benefit of Clergy, But 
5 Eliz. ca. 17. it is to be known, (that J may obſerve it once foꝛ all) that the ſtatute of 


I Mar, ubi ſup. 25 H. 8. waz repealed by the ſfatute of 1 Mar. whereby all offences made felony 


oz Premunire by any Act of Parliament made ſince 1 H. 8. were generallyrepea- 
led, but 25 H. 8. is revived by 5 Eliz. 

Horrendum illud pec= Wuggery ts a deteſtable, and abominable ſin, amongſt Chꝛiſtians not to be 
catum. named, committed by carnall knowledge againſt the ozdinance of the Creatoz, 
5 El ca. 17. and oꝛder of nature, by mankind with mankind, oz with bzuit beat, oz by wo⸗ 

| mankind with bꝛuite beaſt. | 
Bugeria ig an Jtalian wozd, and ſignifies ſo much, as is befoze deſcribed, Pz- 
detaſtes oꝛ Paidereſtes is a Gꝛeck wozd, Amator puerorum, Which is but a Species 
Ror.Parl.5o, E. 3. nu. gf Buggery, and it was complained of in Parliament, that the Lumbards had 
yo bꝛought into the Realm the ſhamefull fin of Sodomy, that is not to be named, 
| a as there it is ſaid, Dur ancient Authoꝛs do conclude, that it deſerveth death, 
Brittonea.g.Gen.19-9 ultimum ſupplicium, though they differ in the manner of the puniſhment, Britton 
Rom-c4.1.17-E.N-B. ſaith, that Sodomites and Pilcreants ſhall be burnt, and ſo were the Bodomites 
. wn == 9 a + i by Almighty God. Fleta ſaith, Pecorantes & Sodomitæ in terra vivi confodian- 
jeſty ca. 1.6, & cap.z. tür: and therewith agreth the Mirror, pur le grand abhomination, and in ano- 
. SeR.11, | ther place, he ſaith, Sodomie eſt crime de Majeſtie, vers le Roy celeſtre. But 
(to ſay it once foꝛ all) the judgement in all caſes of felony,is, that the perſon at⸗ 
tainted be hanged by the neck, untill he oz ſhe be dead. But in ancient times in 
that caſe, the man was hanged, and the woman was dzowned, whereof we have 
ſen examples in the reign of R. 1. Andtthis is the meaning of ancient Franchi- 
ſes granted de Furca & Foſſa, of the Gallows, and the Pit, foꝛ the hanging upon 
the one, and dzowning in the other, but Foſſa is taken away, and Furca remains. 
Cum 


Chap. 19. Of Bugger). 5 
Cum maſculo non commiſcearis coitu fœmineo, quia abominatio eſt. Cum omni Lerit. 18.22. 23. 
pecore non coibis, nec maculaberis cum eo: Mulier non ſuccumbet jumento, nec m. 1. 19. 
miſcebitur ei, quia ſcelus eſt, &c. 
The Act of 25 H. 8. hath adjudged it felony, and therekoze the judgment fo 
felony doth now belong to this offence, viz. to be hanged by the neck till he be 
dead, He that readeth the Pꝛeamble of this Ac, ſhall find how neceſſary the rea- 
ding of our ancient Authoꝛs is: The ſtatute doth take away the benefit of Cler⸗ 
gy from the Delinguent, But now let us peruſe the wozds of the laid deſcription 
of Buggerp. | 


C Deteſtable and abominable. ] Thoſe juſt attributes are found in the 
Act of 25 H. 5. 


C Amongſt Chriſtians not to be named. ] Theſe woꝛds are in the u⸗ 
ſual Indictment of this offence, and are in effect in the Parliament Roll of 50 E. 
3. Ubi ſupra, nu. 58. | | 


E By carnal knowledge, &c.] The wozds of the Indictment be, Con- 
tra ordinationem Creatoris, & naturæ ordinem, rem habuit veneream, dictumque 
puerum carnaliter * cognovit, &c. Do as there muſt be penetratio, that is, res in re * This is grounded 
either with mankind, oz with beaſt, but the leaſt penetration maketh it carnall upon che Word of God 
knowledge. (a) Se the Jndictment of Stafford, which was dꝛawn by great ad- = — Wb 
= fo committing buggery with a boy, foz which he was attainted, and han- ace 3 
1 a Coke lib, A 5 
(b) The Sodomites came to this abomination by four means, viz. by pzide, Mich. s. ntl : 
exceſs of diet, idleneſs, and contempt of the por. Otioſus nihil cogitat, mſi de rege. | 
ventre & venere. Both the agent and conſentient are felons : and this is conſo- 82 _—_ 
nant to the law of God. (c) Qui dormierit cum maſculo coitu fœmineo, uterque Ts I g 
operatus eſt nefas, & morte morietur, And this accoꝛdeth with the ancient Rule Eſay Ss 
of law, Agentes & conſentientes pari pœna plectentur. Jer. 23. 14. 49.18. 
Emiſſio ſeminis maketh it not 2Buggery, but is an evidence in caſe of buggery '52:4- 
of penetration: and lo in Rape the woꝛds be alſo carnaliter cognovit, and there- L_ 280 ww * 
foꝛe there muſt be penetration; and emiſſio ſeminis withont penetration maketh Tal reef. 7. 
no Rape. Vide in the Chapter of Rape. If the party buggered be within the age Rom. 1. 26, 27. 
of diſcretion, it is no felony in him, but in the agent only. When any offence Sapient. ro. 6, 3. 
ts felony either by the Common⸗ law, oꝛ by ſtatute, all Acceſſazies both befoze & © {£1 20. 13. 
after, are incidently included. (d)) So if any be pꝛeſent, abetting, and aiding any to 7 <3 . — 
do the act, thMich the offence be perſonall, and to be done by one only, as to com⸗ juice Dalifons . 
mit Rape, not only he that doth the act is a pꝛincipall, (e) but alſo they that be ports. Stamf. Pl. Cor. 
p2oſent, abetting, and aiding the misdoer, are pꝛincipals alſo, which is a pzof of Pl. com. 97. 
the other caſe of Dodomy, | 11 fl. 4. 13. 


See the 2. part of the 
Inſtitutes in the expc- 


(Or by Woman. ] This is within the Purview of this Act of 25 H. 8 firion upon che ſtarute 
Foz the woꝛds be, if any perſon, &c. which extend as well to a woman, as to a f W. 1. ca. 13. and 
man, and therefoze if he commit buggery with a beaſt, ſhe is a perſon that com - W. 2. ca. 34, 
mits buggery with a beaſt. to which end this woꝛd {perſon} was uſed, And the 
rather, foꝛ that ſomewhat befo2e the making of this Ac, a great Lady had com⸗ 
mitted buggery with a Babon, and conceiued by it, xc, 
There be four ſins in holy Scrinkge called Clamantia peccata, crying ſi" 
whereof this deteſtable ſin is one, expWMed in this Diſtichon. 
7 Sunt vox clamorum, vox ſanguinis, & Sodomorum, 
Vox oppreſſorum, merces detenta laborum. 


Chap, 


CAP. XI. 


Deut. 22 25. Inter le- 


ges Alveredi cap. 525. O f R ape, 


Canuri 49,50. See W. 

c. 34+ W. 1. ca. 13. ; 

Kor. Fat SE 2.8 Rot. Ape is felony by the Common law, declared by Parliament foz the un- 
Clauſ. 8 Ez m. * R lawful and carnal knowledge and abuſe of any woman above the age of 
— 8 6K. 2,c2- ten years againſt her will, oꝛ of a woman child under the age of ten yea:s 

6. 18 Eliz.cap.6. Lib. w_ her will, o2 againſt her will, and the offender ſhall not have the benefit of 

11. fo. 39. Alexander Clergy | 

1 ot the What offence this was at the 2 law, and 2 5 — — 
T part ot the Inftitutes agg been enacted concerning the lame; Dx in the Second part of the Inſtitutes 

3 — — in the erpoſition upon the ſtatute of W. 1. ca. 13. and W. 2. ca. 34. and the 

159. London quod ip- Firſt part of the Inſtitutes, Sect. 190. 7 = 6. 2. 22 E. 4. 22. A H.7. 4 - 1. 

ſam de puellagio ſuo (a) The doubt that was made in 14 Eliz. at what age a woman child mig 

felonicè & totaliter be raviſhed, was the cauſe of the making of the (b) Ad of 18 Eliz. ca. 6. foz 

N Ad 1 6 = plain declaration of the law. ¶ That if any perſon ſhould unlawfully know and 
4 i. r Elf gef. abuſeany woman-child under the age of ten pears, every ſuch unlawful and car- 

#18 El. ca. 6. nal knowledge ſhould be felony, and the offender therein being duly convicted. 
c See before in the next ſhall ſuffer as a felon without allowance of Clergy. ] 


preceding chapter of c. Although there be emiſſio ſeminis,yet if there be no penetration, that is, res 


22 15 6. in rezit is no rape,fo2 the words of the Andidment be, carnaliter cognovit,8cc. 

nu. 14. (4) In the Parliament Rolls we read what deteſtation hath been had ok this 
e In the ſame Roll nu. hainous offence. At the petition of Iſabell late the wife of John Botiler of Beau- 
15. fie in the County of Lancaſter Knight, which Iſabell one William Pull of Wirrall 
f Rot. Parl. 18 H.. in the County of Cheſter Gent. ſhamefully did raviſh, It is enacted by Autho- 
nu. 28. rity of Parliament, that if Williani Pull do not peeld himſelf after pꝛoclamation 


1 51 Hl. 6. ape againſt him, that he ſhall be taken as a Traito2 attainted. Ce) The lame 


531 H. 5. ca. 3. Iſabell by another petition ſhewed, how the ſaid William by durels and menace of 
impꝛilonment infozced her to marry him, and by colour thereof raviſhed her, fo 
the which the pzayeth her Appeal, which to her is granted, 

(f) Margaret late the wife of Sir Thomas Malefant Knight, made the like 
complaint againſt one Lewis Leyſon, ilias, Gethey a Welchman, Againſt whom 
the like o2der is taken, as was foz the ſaid 1ſabell : only where ti; Rape was 
committed in Wales, it is enacted, that the ſame (Hall be tried in Wmerſetſbire. 
(g Upon complaint of Henry Beampnt ſon and heir of Sir Henry Beamont 
Knight, and Charles Vowell Eſquire, &c. againſt one Edward Lancaſter of Skip- 
ton in Craven Cſquire, foꝛ taking away Dame Joan Beamont the late wife of 
the ſaid Sir Henry, being lawfully married to the ſaid Charls, and foz that the 
ſaid Edward married ths ſaid Dame Joan againſt her will, and ravilſhed her. 4- 
gainſt Edward Lancaſtet and others, remedy oe by appeal, and further (h) 
upon occaſions happening thereupon, the ſtatute of 31 H. 6. was made, which 
giveth remedy to a woman enfozced to be bound by ſtatute oz obligation, as by 
the Act it appeareth,” | | 
It is read in ſtoꝛy, that chaſte Lucretia being raviſhed, ſhe was found in er⸗ 
tream heavineſs, and it was demand r Salvan' ? ſhe anſwered, Quomodo 
mulier ſalva eſſe poteſt læſa pudicitia ? yet thereof it is truly ſaid, Duo fue- 
rant, & unus commifit adulterium. 


Sen. 34. In the holy Þiffozy you ſhall read, Dinam cum vidiſſet Sichem filius Hemor 
Hevei princeps terrz illius, adamavit & rapuit, &c. Dbſerve well what followed 
thereupon, Likewiſe Ammon prævalens viribus ſuis oppreſſit Thamor ſororem ſu- 

am, & cubavit cum ea, &c. quæ aſpergens cinerem capiti ſuo, ſciſſa talari tunica, 
impoſitis manibus ſuper caput ſuum ibat ingrediens & clamans, &c. And obſerve al- 
ſo the end of the offender, | 


2 Sam. 13. 14, 19. 


CAP, 


Chap. 12. 


; . . 2 wy 
— — —ů , — EI EIT ot, 
— — — 


; AF. IL 


Felony for carrying away a W oman a- 
gainſt her will, &c. 


? 
1 


ſtealing of women, becauſe the * Apoſtle doth rank, akter Sodomite, 24.7. 
him that is Plagiarius, ſo called becauſe Lege Flavia plagis damnare- x Tim. r. 10. 
tur. And we will begin with the ſtatute of 3 H. 7. cap. 2. | 
Where women, as well maidens, as widows and wives, having ſub- 3 H.7.c.z. 

ſtances, ſome in goods moveable, and ſome in lands and tenements, and 39 El. cap. 9. 
ſome being heirs apparent unto their Anceſtors, for the lucre of ſuch 
ſubſtances, been often times taken by miſdoers, contrary to their will, 
and after married to ſuch mi!doers, or to other by their aſſent, or de- 
foyled, to the great diſpleaſure of God, and contrary to the Kings 
Laws, and diſparagement of the ſaid women, and utter heavineſs, and 
diſcomfort of their friends, and to the evill enſample of all other: It is 
therefore ordained, eſtabliſned, and enacted by our Soveraign Lord 
the King, by the advice of the Lords Spiritual and Temporal, and the 
Commons in the ſaid Parliament aſſembled, and by authority of the 
ſame, That what perſon or perſons from henceforth that taketh any 
woman ſo againſt her will unlawfully, that is to ſay, maid, widow, or 
wife, that ſuch taking, prgcuring, and abetting to the ſame, and alſo 
receiving wittingly the ſame woman ſo taken againſt her will, and 
knowing the ſame, be felony. Angyghat ſuch miſdoers, takers, and 
procurators to the ſame, and receytors, knowing the ſaid offence in 
form aforeſaid, be henceforth reputed and adjudged as principal fe- 
lons, Provided alway that this Act extend not to any p-rfon taking 
any woman, only claiming her as his Ward, or bondwoman. | 

This Ac on the offenders part doth ertend to all degres, and to all perſons, 
but ertendeth not to all women : Foz on the Womans part Four things are 
neceffartly required to make the offence felony, Fir, that the maid, wife, oz 
widow have lands oz tenements, oz moveable gods, oz be an heir apparent. 
Secondly, that ſhe be taken away againſt her will. Zhirdly, that ſhe be mar- 
ried to the miſdoer, oꝛ to ſome other by his conſent, oz be defiled, (that is, car- 
nally known) Fo? if theſe concur not, the mildoer is no felon within this Dta- ID 
tute, but otherwiſe to be puniſhed, And fo it was reſolved, 3 & 4 Ph. & Mar. 3 & 4 Ph. & Mar. Ju- 
And after reſolved by all the Judges of England upon adviſed conſideration of {cc Dalitons report. 
this Ac of 3 H. 7. and upon conſultation, and conference beten them, as the dichtes Fliz-Dicr 
E.o2d Dier hath repoꝛted under his own hand, which J havs ſen, but the repo2t £,15c4 by Parl 1 
thereof is omitted in the p2int ; and the Jndictments grounded upon this Sta- in enno 39 Eliz:cop. & 
tate, are accoꝛding to this reſolution. Fourthly, that ſhe be not ward, oz bonds Nota, quia raro. 
woman to the perſon that taketh her, oꝛ cauſeth her to be taken only as his ward, 
oz bondwoman. . . ; 3 

By this Ad, not only the takers, but the pꝛocurers, abetters of the felony, and 
receivers of the ſaid woman wittingly, knowing the ſame, be all adjudged as 
pʒinc ipal felons: the like whereof we find not in any other Statute, that we re⸗ 


member. But by a conſtruction of the Common Law, they that receive the mil⸗ 
R doers 


\ f 7 C have thought god nert after Buggery arid Rape, to ſpeak of the Brod. 21. 15, Dec. 


62 Cutting out of Tongues, &c; Chap. 1 3, 
| doers, and not the woman, are acceſſaries; ko; this ac maketh the receivers of 
the woman, tc. pꝛincipals. | 
39 Eliz.cap.2.Kelway Fo! the odiouſneſs of this offence; the benefif of Cleray is taken away from 


—_w 
nd 


r all the ockenders againſt the ſaid Act. Vid. Relway, & Stanford. 

— 4 5 _ —4 Deer a god and pꝛofitable Statute made for ſuch as take away Baidens oz 

lb. 3. fo. 37. Ratcl ffes WMomen Childzen, cc. within the age of ſixteen years (though it be not againſt 

caſe. their will) without canlent ol Parents, c, and a penalty impoſed foz deflowzing; 
02 coatracing matrimony with ſuchtmatds oz women childzen; ang further, the 
foꝛfeiture which ſuch maid. oꝛ woman-childe undergoe, which conſent to ſuch 
contract, ac. But becauſe we are now» to-ſpeak of felonies, whereunto that Ag 
extends not, we refer the Reader to the Statute it (elf, Only we will adde a 
caſe.which we find in the Parliament Roll, hs | 

Rot. Par. 2 R.z.n.34. - The Lady Nevill of Cfler complained in Parliament, that John Rrewſe and 
others bꝛake her houſe at London,x violently twkrthereont Margerie the Maugh⸗ 
ter of John Nierford her Son by her firſt husband) and carried the ſaid Margery 
away to the houſe of Sir Robert Howard Knight ; and they kept'away the faid 
Margery, to the end ſhe ſhonld not purſue in Court Chꝛiſtian, for the adnullati⸗ 
on of à contract of matrimony.againſt the ſaid John Brewſe. This was holden (6 

( creat an offence, as the (aid Sir Robert was committed by the Ko2ds to the 

Tower of London, and he after found ſurety, and pꝛomiſed to da his uttermoſt 
to bꝛing koꝛth the laid Margery by a day pꝛeſixed, oꝛ elſe to vield himſelt᷑ pꝛ iloner 
to the Tower again: but it ſeoms the maid was reſtoꝛed to her mother again, 
ac. fo2 J find no further pꝛolecuton ob that cauſe, De hereafter cap. 45 in fine, 
43 Eliz. cap. 13. | | | 


—— 
— 3 


CAP. XIII. 
Of Felonie for cutting out of Tongues, 
and putting out of Eyes, &c. 


* F any man doe cut out the tongue, t out the eyes of any of the Kings Lieges, 

„ J malice prepenſed, it is felony. miſchiefe befoꝛe this ſtatute was, that 

when one had been beaten, wounded, maimed, oz robbed, gc. the miſdoers, 

to the end that the party grie ved might not be able to accuſe them, did cut out 

their tongues, oꝛ put out their eyes, pzetending the ſame to be no felony: and 
therefoꝛe it is oꝛdained and eſtabliſhed to be felony. by this Act, 

Here it is to be obſerved, that where it doth appear by the pꝛeamble of this 
law, this offence had been befoꝛe this Act daily done: this law did ſo terriſie of- 
fenders, as we remember not, that we have read in any Bok oz Recozd, any to 
be indicted, ac. upon this law, above one at the moſt. And of all Statutes theſe 
are to be pꝛeferred, which pꝛevent offences befoze they be done, befoꝛe thoſe which 
punith them after they be done, And therefoze in the making of this law there 
was ſalutaris ſeveritas; & beata ſecuritas. | 


< Malice prepenſed ] that is, voluntary and of ſet purpoſe, thongh it be 
done upon a ludden occaſion : foy if it be voluntary, the law implyeth malice. 
Bract. lib. 3. ſo. 144. b. Me read in Bratton, that the cutting off of a mans pꝛivie members was felony 
by the Comon Law: foz be ſaith, Quid dicitur, ſi quis alterius virilia abſciderit, 
& illum libidinis cauſa vel convitii caſtraverit? tenetur five hoc volens fecerit, 
vel invitus, & ſequitur pœna aliquando capitalis, aliquando perpetuum exili- 
um cum omni bonorum ademptione. And agreeable thereunto, J find a Re⸗ 
Rot. Clauſ. ? nno 13 H. coꝛd in Bractons time to this effeck; Henricus Hall & A uxor ejus capti & de- 
3. m. 9; tenti ſant in ptiſana de Evilcheſter, eo quod rectati fuerunt quod ipfi 
; | V111118 
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virilia Johannis Monachi, quem idem Henricus deprehendit cum ptædicta A. uxore Flera lib. x. ca. 38. Mir. 
ejus, &c. Fleta ſaith, Si quis caſtratus fuerit, talis pro Mahemiato poterit adjudicari. = ba ſect. 9. De homi- 
And therewith agreeth old Juſtice Sennall in the Mirror; and ſo is the Law hol⸗ S. hereafrer ca. 53 of 
den at this day, And in the Appeal and Jadictment of Mayhem it is ſaid, Felo- Mayhem 37 H. S. ca. C. 
lonicè Mahemavit :. whereof we ſhall ſpeak moze hereafter in his pꝛoper place, Mir. cap. 4. de Artic. , 
Cutting off of Cars is no felony, as it appeareth by the ſtatute of 37 H. 8. Vid. de Eire, 


Stanf. Pl. Cor. 27. a. The offender ſhall have the benefit of his Clergy. 


C AP. X. 


* 


a” Of Burglary. 


law a felon, that in the night bzeaketh and entreth into a manſion houſe fo.76. 22 Deut. 2. 

of another, of intent to kill ſome reaſonable creature, oz to commit 
ſome other felony within the ſame, whether his felonious intent be erecuted oz 
not, Me call it in Latin Burglaria : and in Statuto de officio Coronat. the offen- 
ders are called Raptores domorum. | 6 : 
This wozd b Burglar, is derived of theſe two wozds, viz. Burgh, ſignifying an 3 Tb. 4. fe. 33. Brooks 
houſe, and Laron ſigniſping a thief, as it were an houſe-thief, o The Sarons cat. 
called it buxbpec, inter ſcelera inexpiabilia. And aptly was it derived from La- c Inter leges Canuri ſo. 
tro: fo, 118. cap. 61. Lamb. 

d ut jugulent homines, ſurgunt de nocte latrones. 4 Horace lib. 1. Epiſt. 
; e Britton calleth him a Burgeſſor. Then let us peruſe the bꝛanches of this de⸗ e Britten £6.44. © * 
cription. 


( In the night.] f The wozd in the Jndicment oz appeal, is, noctanter, 4 E. s. Br. Cor. 185. 
id eſt, noctu. Che natural day is divided iri lucem, light, which is dies ſolaris, anf. Pl. Cor. fo. 30. 
and in tenebras, which is night. g And therefoze as long as the day-light con⸗ ; E. z. cor. 25. 
tinues, whereby a mans countenance map be diſcerned, it is called day : and 
when darkneſs comes and day⸗light is paſt, ſo as by the light of day ybu cannot 
diſcern the countenance of a man, then it is called night. h Poſuiſti tenebras & þ Pſal.164.Lib.7.fo,6, 
facta eſt nox, in qua pertranſeunt beſtiæ ſilvæ; ſol oritur & congregatz ſunt, exit b.Milborns caſe, 
homo ad opus & operationem ſuam, & redit veſpere. This doth aggravate the 
offence, ſith the night is the time wherein Pan is to reſt, and wherein Beaſts 
run about ſeeking their pꝛey. | K 
Jn ancient Recoꝛds Crepuſculum was ſignified, when it was ſaid, Inter Ca - 
nem & Lupum : foꝛ when the night begins, the Dog flxeps, and the Wolf ſeeks 
his pzey. Foz ſo we finde the entry oftentimes in the reign of E. 1. as taking 
one example foꝛ many. i Margeria filia Nicolai de Okele appellat Johannem T1. 5 Ex we. 
Choſe pro Raptu, & pace regis fracta, die Mattis, 8c. inter Canem & Lupum, id e tege 
eſt, inter diem & noctem, vel in crepuſculo, Anglice Twplight, . : 
k Ia placito de domo combuſta malitiose hora veſpertina, ſcilicet inter Canem & | placita corona 88 Ee 
Lupum venerunt malefactores, A. B, cc. nevum — hr 
1 Ignitegium, à tegendo ignem, i. Cover le fue, hora oftava poſt meridiem, 24 E. 1. Rot. 6. in dotſo. 
m Bracton ſaith, Si quis furem nocturnum occiderit, ita demum impune foret, fi ! Hil.3-R-2.coram re- 
parcere ei ſine periculo ſuo non potuit; ſi autem potuit, aliter erit, in manibus e- $f m_ 8 John 
nim regis ſunt vita & mors hominum, ſicut coram Rege apud Windeſore de quodam ,, Brach. lb., for 144] 
homine de Cocham, coram Gulielmo de Ralegh tunc Juſticiario, cui Dominus Rex b. Pudon, a 
in tali caſu perdonavit mortem. Agreable hereunto was the law of the twelve = 
Tables, Si noctu fur tum factum fit, jure cæſus eſt. 


K 2 C Break 


| \ Burglar (oz the perſon that committeth Burglary) is by the Common Inter leg. Edm.cap.6* 
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1 Mir, Dier 99; C Break and enter. } The woꝛds of the Jndictment be, Fregit & intra- 
vit: and, this is underſtod of an actuall bꝛeaking of the houſe, and not ofa 
b:ealting in law: foz every entry into the houſe by a treſpaſſer, is a bꝛeaking in 
law : but in caſe of a Burglary, every entry is not a bzeaking of the houſe, foꝛ 
the wozds of the Jndictment be, Felonice & burglariter fregit, &c. As if the 
doze of a Panſion houle ſtand open, and the thief enter into the houle with A, 
purpole to ſteal, this is a bzeaking of the houſe in law, and yet no Burglary, 
becauſe there muſt be an actuall breaking. So it is if the window of the houſe 
be open, and a thief with a ok oz other engine dꝛaweth out ſome of the gods 
of the owner: this is no Burglary, becauſe there is no actuall bꝛeaking of the 
houſe, But if the thief bꝛeaketh the glaſſe oꝛ the window, and with a Hk oz 
other engine dꝛaweth ont ſome of the gods ok the owner, this is Burglary, fo 
there was an actuall bzeaking ef the honſe, It is deemed an Entry, when the 
thief bzeaketh the houſe, and his body, o2 any part thereof, as his fot, o2 his 
arm is within any part of the houſe : o2 when he pntteth a Gun into a window 
which he hath bꝛoken, oz into an hole of the houſe which he hath made ok intent 
fo murder oz kill; oꝛ as hath been ſaid, a Hotz oz other engine into any part of 
the houſe which he hath bzoken, of intent fo ſteal ; this being put by him into 

wt Ger. 208 the houſe, is an Entry and bꝛeaking of the houſe, But if he doth barely bꝛeak the 

Dier 1 Mar. 99. a, Houle without any luch Entry at all, that is no Burglary, fo2 it muſt be fregit 

22 Aſſ. p. 39. 93. & intravit. ; 

* 13 H. 4. 13. * Jf divers come in the night to do a Burglary, and one of them bꝛeak and 
enter, the reſt of them ffanding ner to the doꝛe, oꝛ about other parts of the houſe, 
oz af a Lanes end, oz ſome Ozchard gate, oz Field gate, oz the like, to watch 
that no ny ſhall come to defend and aid the owner oz dweller ; this is Burg⸗ 
lary in all. 5 a | 

That which is done in fraudem legis, the law giveth no benefit thereof to the 
party, As ik Thieves come in the night with Yue & Cry, pꝛetending that they be 
robbed, and ſhall require the Conffable to ſearch foz the felons, and · whileſt he 
goeth with them into ſome mans houſe, they bind and rob the Conſtable, and 
dweller, this is Burglary ; foz in judgment of law it is their act. 


Into a Manfion-houſe. ] The Jndicment ſaith, Domus manſionalis, a 
manſton o2 dwelling houſe, | 
2 2 E. 6. Br. Ccr. 18. (a) Domus manſionalis is divided into two bꝛanches, viz. to Inlet Edifices, as 
Britton fo.17, Hall, Parler, Buttry, Ritchin, and Lodging-Chambers, c. and the Dutſet 
= buildings as Barns, Stables, Cow-houſes, Dairies, #c. all theſe are parcels of 
the Panſton-houſe, and will paſſe by the name of Domus manſionalis. And albeit 
 bLib.4.f0.40.inBrocks eberꝝ Panſion⸗houſe hath not all theſe buildings, yet every houſe foz the dwel- 
| caſc.Hil, 38 Eliz. per ling and habitation of man is taken to be a Panſion⸗houle, wherein Burglary 
les Juſtices, ibid. may by committed, 5p 8 
c 24 5 ca. S . (0) Jf a man hath a Panſion⸗houſe, + upon ſome accident he & all his family 
— leges F:2-.4; c. 6, ſome part of the night are out of the houſe,and in the mean time a thief bꝛeak 4 
4 Britton fo. 17. Dier enter into the houſe, of intent to ſfeal; this is Burglary, although neither the 
x Mar. 99. 23 E. 3. tit. gfyner niz any of his family is in the houſe : fo2 the Jndicment of Burglary is, 
cor. 264-23 AB.p. 95. Domum manſionalem, &c. fregit, &c: and this is Domus manſionalis. c) S heres 
227 Af. 42. 20 Ela. Ater the ſtatutes of 23 H. 8. and 5 E. 6. 
Cor. 333.12 E.3.Cor. (d) It a man do bꝛeak and enter a Church in the night, of intent fo ſkeal, cc. 
12%. Not. elauſ. 3 E. 3. this is Burglary, fog Eccleſia eſt domus manſionalis omnipotentis Dei. (e) Fru- 
m. 2K 18. the Ordi- fra legis auxilium invocat qui in legem committit. (f) Domus mea domus oratio- 
_ Ky _ wt nis vocabitur, vos autem feciſtis illam ſpeluncam latronum. Sacrilegium derivatyr 3 
21 . 1 ſacro & legere, id eſt; furari. 8 1 255 5 
F Matth. f 123. A Tent oz Both in Fair oz Parket, is not Domus manſionalis, but of ana- 
25 E. 6. cap. 3. ther name oꝛ kind; (g) but this is pꝛovided foꝛ by the ſtatute of 5 E. G. cap. . iuhe⸗ 
ther the Robbery be done in the night, oꝛ in the day, the owner, #r being within 
the ſame, l ping oꝛ waking. But a thop wherein any perſon doth converſe be⸗ 
5 „ing parcell ot a Panũion⸗houle, oz not parcell, is taken foꝛ a Panſton⸗houſe. 


Likewiſe 


4 
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Likewiſe a Chamber oꝛ Rom, be it upper oz lower, wherein any perſon doth 
inhabit o2 dwell, is Domus manſionalis, in law, | 

Pur ancient Authoꝛs and old Reco2ds did erp2eſs Eurglary under this woꝛd, 4 
Hamſuckne, oꝛ Hamſokne. The firſt is derived from two Saxon wozds, viz. of * 
Ham, that cfgnifieth a Manſton⸗houle, Domus manſionalis, which to this day we þ 
call our Home: and Suckne oz Succen, that ts, Seeken, as much to ſay, as to 
ſcek a man in his houſe to flay 02 rob him. 

It is to be noted that our ancient Authoꝛs, noꝛ our old Bok⸗caſes do diſtin⸗ 
guiſh between the day and the night, when the offence ſhould be committed in 
the houſe, ſave only the Pirroꝛ. 

Si quis Bamſokne, auz dicitur invaſio domus contra pacem Domini Regis in Braton lib. 3. fo. 144 b 
domo ſua ſe defenderit, & invaſor occiſas eſt, imperſecutus & inultus remanebit, Britton fo. 33. Sta:ut. 
ſi ille quem invaſit aliter ſe defendere non potuit : dicitur enim quod non eſt dig- de fo. 6. ter. de 
nus habere pacem, qui non vult obſervare eam. And the Pirroꝛ ſaith, Hamſokne — — : 

: .cap.T. ſect. 1 1. de 
de auncient ordinance eſt peche mortel, car droit eſt que cheſcun eyt quiet en ſon Hamſockne. 
hoſtel, 5 a la le eſt, Expeſit. vocab. inter 

Others derive Hamſokne from Ham, which of both ſides is confeſſed to beg ſtatuta. Flera lib, 1. f 
Manſion⸗houle, and Sockne which ſignifies a Court, as much to ſay, as to have 42 ( ,Y 
jurisdiction, oꝛ to hold plea of offences done to a man in his houſe. = 

One was indicted, Quod clauſum I. S. fregit &c. ad ipſum interficiendum. This 13 H. 4.fol.7.ric, Cor, 
is not felony without an act done, though it were noctanter : foz the Appeal and 22 
Indictment of Burglary is Q10d domum manſionalem, &c. fregit & intravit. Do 
as neither cloſe noz any other place, but the Manſion⸗houſe only is required to 
make Burglary ? But 1Burglary may be committed as well in the outlet build- 
ings, as in the inſet, foꝛ all are parts of the Manſion⸗houle, and he that bꝛeaketh 
any of the outlet buildings doth bzeak Domum manſionalem, as well as he that 


breaks the inlet. | 


C Of intent to kill.] Ak a man be indiced, that he in the night time did, 3 H.q ubi ſup; 
felonionuſly bzeak the houſe of I. S, ad verberandum ipſum I. S. this is no Burgla⸗ ; 
ry, becauſe it was to beat, and not to kill. But if it were ad interficiendum I. S. 
then it is Burg larv, though he never touched him; foꝛ the intent muſt be to com⸗ 
mit felony, and not treſpaſſe, oz other thing that is not felony, the wozds of the 
Appeal oz indictment being, Quod felonice & burglariter, fregit, & intravit, &c. 
fo as there muſt be a kelonious and burglarious intent. 


C Or to commit ſome other felony.] They be Burglers which bzeak . E. cor. 264.22 af; 
any Youſe o2 Church in the night, although they take away nothing: otherwiſe 3s. & 95. 
it is of Robbery, as ſhall be ſaid hereafter, Se Stanf. Pl. Cor. 30. b. 
The Statutes ok 23 H. 8. cap. 1. and 5 E. 6. cap. 9. do not define what Bur⸗ 3 H. 8. cap. 1. 5 E. 
glary is, but take away the benefit of Clergy from certain kinds of Burglary.Ag 6. ca. 9. , 
when an actuall robbery is done, and when the owner o2 dweller, gc. is put in 
fear, cc. 02 when the owner oz dweller, ac, is fleping o2 waking within any 
place within the pꝛecinct of the ſame houſe , theſe circumſtances do aggravate 
the Burglary : and therefoꝛe the makers of thoſe Statutes tok away the benefit 
dt Clergy not in all caſes of Burglary, but in thoſe particular caſes where a rob⸗ Cleegie: 
bery is done, ac. But the ſtatute of 18 Eliz, cap. 6. hath taken away the benefit 18 kliz. cap;6, 
of Clergy in all caſes of Burglary : & hereby a god & equall pꝛopoꝛtion is kept 
in all caſes of this nature. And both Acts of Parliament, and the reſolution of 3, Eliz cx; 15. 
Judges do well agree together, which ſome not well obſerving have publiſhed | 
manifeſt erroꝛs, which being in caſe of life are fit to be refozmed, 
It any man hall b2eak a houſe by day, and take away thence money o2 gods 
to the value of five ſhillings oz moze, in any part of a dwelling houſe, oz out- 
houſe belonging to the ſame, though no perſon be therein, fo2 this felony he ſhall 
loſe the benefit of his Clergy, lo as fo; this offence the party ſhall ſuffer death, 


as in caſe of Burglary, 
CAP. 
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CA. 
Of burning of Houſes. 


De Incendiariis inter H Aving now ſpoken of Burglaries, & Felonies concerning Þonſes, thers 


leges thelſani cap.6; reſteth one other of that kind; wherewith we will cone lude this diviſion 
. WS and that is, Burners of Houles : which being a Felony by the Common 
1:8 2:0": atv, let us ſo what our ancient Authozs, and old Parliaments, and Recozds 
Husbernet numeratur habe left unto us thereof, ES” ; 85 
inter ſcelera inexpiabi- (a) The ancient article of the Cire was, Incendiariis nocturnis vel diurnis, & 
lia. Re combuſtionibus tempore pacis nequiter perpetratis. | 
g Cap. Jrineris. :. (b) Hereof Bracton faith, Si quis turbata ſeditione incendium fecerit nequiter & 
Brac. I. 3. 146.h. - . 3 lia d (: IE 0 f . 
in felonia, vel ob inimicitiam, vel alia de cauſa, capitali ſententia punietur. Nequi 
ter dico, quia incendia fortuita, vel per negligentiam facta, & non mala conſcientia, 
non ſic puniuntur, qui civiliter agitur contra tales. 
Brit. fo. 16. Britton ſaith, Soit inquiſe de ceux que feleniouſment en temps de peace aient 
auters blees, on auters meaſons arſes, & ceux que ſert de ceo attaint ſoient arſes, 
iſſint que ils ſoient punĩes per meſme le choſe dont ilz pecherent. | 
Flera ſaith, Si quis ædes alienas vomit ob inimicitiam, vel prædæ cauſa tempore 


Fleta li. 1. ca. 35. De . oe 
3 uerit per Appellum, vel fine, capitali debet 


combuſtionibus. pacis combuſſerit, & inde convictus 
fententia puniri, - 3 5 | 

Mirror ca.r.ſe&.8. De The Mirror, Ardours ſont, que ardent citie, ville, maiſon home, maiſon beaſt, 
Ardour cap. z. ſect. 11. ou auters chateux, de lour felonie en temps de peace pur hame ou vengeance, &c. 
— 8 . In Appeal De Arſon, Iſſint Ieo diſe, &c. ——— illonque eſt defamy, &c. 
c que a tiel jour, &c. en tiel meaſon, ou biens, miſt le feu, &c. And afters 


arſon, Bn k « 
Ou biens. wards en reſpons al arſon. Al Arſon poit il dire, que laventure a vient de miſchnce 


W. 1. ca. 15. & nient de felony purpenſe. 
So hainous was this offence, that in Anno 3 E. 1. it was declared by Parlia- 
Hil.7 E.2. Coram rege ment, Que ceux queux ſont priſes pur arſon feloniouſment fait, ne ſoient en aſcun 
Roc-24, Norff. 8 H.6. manner repleviſables. Adjudicantur ſuſpendi, qui ex malitia præcogitata combuſſe- 
<8.6,Sce 15 H t: nu. a3 runt magnam pattem de Lynne in Com. Norff, - | | | 
Upon diſperſing of Bills, thzeatning burning of houſes, gc.it was made high 
Treaſon, whereof moꝛe hereafter : but that Ac is repealsd by x E. 6, cap. 12, and 
1 Mar, Now upon that which hath been ſaid, our purpoſe is to frame a deſcrip- 
tion of this felony, as may alſo be. warranted by our Year-boks, and the com- 
mon opinion and experience at this day, ; 
Burning is a felony at the Common-law, committed by any that malici⸗ 
oufly and voluntarily, in the night o2 day, burneth the houſe of another, 
Now let us peruſe this deſcription, by all his materiall parts, 


C Burning. ] Putting of fire info any part of a houſe, whereby that part 
burneth. Foz it is neceſſary, that there be a burning, but it is not neceſſary, that 
all oz any part be · wholly burnt, nor that the fire hath any continuance, but ths 
intent only ſufficeth not. As if one put fire into any part of a houſe, and it bur⸗ 

All the ancient Au. neth not, this is no felony,foz the wo2ds of the Jndicment be, Incendit, & com- 
thors. 3 H. . buſſit. Again, if it doth burn, though it goeth out of it ſelf, it is felony, 

11 H. 7. 1.23 H. 5. ca. 1. a : 

5 H.8.ca.35 &6E. | By the Common- law.] This is pzoved by all the ancient Aus 
cw br _ thoꝛs, Ads of Parliament, and boks afoꝛeſaid. And the reaſon thereof is, foz 
37. Alexander Poulters that burning of houſes being an hoſtile action, is pzeſumed in Law fo be done 
caſe.3 H.7. ubiſupra maliciouſiy foz revenge, and as an enemp, to conſume the ſame by fire in time of 


peace 
e 
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peace, Jt was made in ſpeciall manner high treaſon, (as befoze is (aid) viz. il a- 8 H.6.ca.6. 3H 7.10. 
ny thzeatned by caſting of Bils. to burn an houſe, if money be not laid in a cer- Per Brian. High l rea- 
tain place, and after did burn the houſe : but this treafon is repealed by 1 E.6. an. Nota. 
ca.12.and 1 Mar. but pet the felony remaineth till; foꝛ In proditione(as hath ben 

ſaid) implicatur felonia. | 


C Maliciouſly and voluntarily. Pꝛoved alſo by the woꝛds of the In⸗ 
dictment, which be, Voluntarie, ex malitia ſua præcogitata, & felonicè. Foz if it 
be done by miſchance, o2 negligence, it is no felony, as befoze it appeareth. 

The Law doth ſometime imply, that the houſe was kurnt malitiouſiꝝ and vo- 
luntarily. As if one intend to burn the haule of A only, aud not the houſe of B 
and yet in burning the houſe of A the houſe of B is burnt 3 in this caſe the bar- Pl. Com. fo. 475; 
ning of the houſe of B is felony, becauſe it pꝛoteded of the malitious and volun⸗ 
tary burning ofthe houſe of A and the event ſhall be coupled to the cauſe, which 
was voluntary, and malitious: and therefoze in the Indiament foz the burning 
of the houſc of B it ſhall be ſaid, Voluntarie ex malitia ſua przcogitata, & telonice, 
&c. : 


C The houſe of another.] This is not only intended of Inlet houſes, 
parcel of the manſion houſe, but to the Outlet alſo, as Earn, Stable, Cow- 
houſe, Shephonſe, Dairy houſe, Pillhouſe, and the like, parcel of the manſion | 
honſe:but burning of a Barn, being no parcel of a manſion houſe, is no felony. : Tr. 44 Eliz. Coram 
and yet if there be Coꝛn oꝛ Hay within it, the burning thereof is felony, though rege Rv.25. 229. Lib. 
the Barn be not part of the Panſion houle, But the offender is not auſted Int Coke o. 25. b. Lin. 
of his Clergy, but where he burns ſome part of a Fanſon houſe, oz a Barn with 8 1 
Coꝛn. . Om. 475. 

Note the ancient Authozs ertcnded this felany, further then houſes, viz. to , . , x «.c.; 
Stacks of Coꝛn, Wayns oz Cartsof Cole, Md oz other gods. And it is ſaid W AYS 
in 3 H. 7. ubi fapra, Certum eſt quod crematio domorum felonice fuit felonia per 
communem legem. | 

The attempt to burn a Stack of Cozn, was made felony by the Statute bf 3 
& 4 E. 6. but this is repealed by 1 Mariæ. 

Burning of the frame of a houſe, was made felony by the Statute of 37 H.8. 37 H.8.ca.s; 
becauſe the frame of a Youſe is no hotiſe ; but that is repealed by 1 E. 6. ca. 12. 
& 1 Mariz. i 4 | 
J3 El. ca, 13. It is felony if any within the Counties of Cumberland, Noz- #3 El. ca. 13. 5 
thumberland, Meſtmezland, oz the B of Dureſm wilfully, and of malice burn 
G_ to be burnt any Barn oz Stack of Cozn oz Gzain, without benefft of 

ergy. | 

Note a diverſity betwen the Jndicment of Euralary and Fuürning; foz the Bract. lib. 3. fo. 146. b. 
Indidment of Burglary, muff ſay (as hath been laid) domum manſionalem, but 
fo _ _ the Indiament of Burning, but domum, viz. a Barn, xc, Palt-houſe, 
the like. 


CAP. 


i Rhee I Me 


Chap. 16, 
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CAP. XVI. 
Of Robbery. 


R Obbery is i felony by the Common Lab, committed by a violent allault, 


Ses the 1 part of tlie | - , f 
Inſtitutes. Sect. 301. upon the perſon of another, by putting him in fear, and taking from his 
Cuſtom de Norm. cap. perlon his money 02 other gods of any value whatſoever, a Des Inter 
: TM þ Canu. cap. leges Canuti, Apertæ compilationes numerantur inter ſcelera hom inum inexpia- 


6. fo 118. Lamb, bilia. a 


b Bracton lib. 3. f ONS 

art ¶ Robbery. ] b It is deribed de la Robe, both becanſe in ancient times (as 

+ ſometime yet is done) they bereave the true man of ſome of his robes oz gar- 

ments, and alſo foz that his money o2 other gods are taken from his perſon, that 

is, from oz out of ſome part of his garment oz robe about his perſon, And is 

ranked in this place foz that it concerneth not only the gods, but the perſon of 

Bracton lib. 3. fo. 150. b the owner, UE call it, Roberia & rapina, and the thief Raptor. Mhereof Bra- 

Britton ſo. 22. Flera ¶ Ron ſaith, Eſt enim quaſi furtum rapinæ, que idem eſt, quantum ad nos, quod robe- 

lib.x.ca.37-Mirror ca. ria, & eſt genus contrectationis contra voluntitem domini, & ſimilis paena ſequitar 

en, utrumque delictum, unde prædo dicitut fur improbus : quis enim magis contrectat 
| rem alienam invito domino, quam ille qui rapit ? | 


Britcon & Bleta bi: © Felony by the Common Law.) This is agreed of, of all, both an- 
pupra. 14 E.3.cor.115 cient and late, without any queſtion. And it is deemed in law to be among 


— 


the moſt hainous felonies, Crimen improbiſſimum. 


Brac. li 3. f. 150. b. [ Violent Aſſault.] This agreth with the Indictment, Violenter & 
| felonice cœpit, &c. | 


(Buy putting him in fear.] This agreth allo with the Indicment: 
and this circumſtance maketh the difference betwen a Kobber and a Cutpurſe: 
both take it from the perſon, but this takes it, clam & ſecrete without aſſault oꝛ 
putting in fear, and the Robber by violent aſſault, and putting in fear; Ik ons 

tut a purſe, with money in it above twelve pence, he ſhall be hanged, and the be⸗ 
nefit of Clergy is taken from him, But of ancient time the puniſhment was o⸗ 
10 H. 3. Cor. 434. therwile. S. captus in London cum burſa quam ſcidit cum tribus ſolidis, & hoc non 
Britton fo.24 . potuit dedicere, & ideo amittat dextrum pollicem, Britton ſaith, Des cinſors des 
| burſes, voylons que celuy que la barſe coupa, fi auter mavieſe ne eyt fait, eyt judg- 
ment de Pillory; & ſils eyent emble auter choſe meinder de 12 deniers,perdent un 

oraile, & fi le choſe paſſe 12 deniers, eyent judgment de mort. 


C By taking. ] The wozds of the Jndictment be, Violenter & felonice ce- 
pit. Hic opus eſt interprete. Fo2 it muſt be underſtod, that there is an acuall 
taking indeed, and a taking in law, and that may be, when a thief receiveth, ec, 
Foz example : If thieves rob a true man, and find but little about him, take it, 
this is an actual taking; and by menace of drath, tompel him to ſwear upon a bok 
to fetch them a greater ſum, which he doth,and deliver it unto them, which they 
receive, this is a taking in law by them, and adjudged Kobbery : fo2 fear made 

44 K 3 14. 4 H. 4. 2. him to take the oath, and the oath, and fear continuing, made him bzing the mo- 
ney, which amounteth to a taking in law, and in this caſe there nerd no ſpecial 
Indictment, but the generall Zndicment, (quod violenter & felonicè cepit,) is 
ficient, And lo it is, if at the Art, the true man foz fear deliver his purle, xc. to 
he thief, f 
This 


— 


Cap. 17. Breakers of Priſon, 69 


This wozd [ cepit] neceſſarily implyeth , that the thief muſt be in poſſeſſion 
of the thing ſtoln: Foz example, It the bag o2 purſe of the true man be faſfned to 
his girdle, gc, and the thief the mo2e eaſily to take the bag oꝛ purſe , do cut the 
girdle, whereby the bag oz purſe falleth to the ground, this is no taking, foꝛ the 
thick had never any poſſeſſion thereof; & fic de ſimilibus: but if the thief had ta- 
ken up the bag o2 purſe, and in ſtriving had let it fall, and never took it again, 
this had been a taking; becauſe he had it in his poſſeſſion; foꝛ the continuance of 
his poſſeſſion is not required by law, | 


« From his perſon.] The woꝛds of the 3ndicment be à perſoug. &, 

If the true man ſeeking to eſcape, fo2 the ſafeguard of his money, caſt it info 
a buſh, which the thief perceiving, takes it; this is a taking in Law fromthe 
perſon , becanſe it is done at one time. Ik the true man had caſt of his furcote, 
oz ather uppermoſt garment , and the ſame lying in his p2eſence , a thief aſſault 
him, #c. and take the ſurcote., this is robbery ; foz that which is taken in his 
pꝛelence, is in Law taken from his perſon : And lo it is of the hoꝛſe of a true 
man, which ffands by him, Et fic de ſimilibus. ED 

In ancient Authozs and Recozds, in Pleas of the Crown, you ſhall read of 
Sakebere, &c. whom ſve will derive and erplain. Sakebere, Sacbere, oz Sacburgh, 
Sack, oz Sak is an ancient French wozd, and ſigniſteth a bag, purſe, oz pouch. So 
that Sackbere is he that did bear the bag, gc. and in legal underſtanding , is he 
that was robbed of his money in his bag, And this agreeth with the interpzeta- 
tion thereof by Bracton, viz. Fartum vero manifeſtum eſt, ubi latro deprehenſus eſt Bra. lib, 3. fol. 
ſeiſitus de aliquo latrocinio, viz. Pondhadende, & Bacherende, & inſecucus fuerit Fier b. 
per aliquem cujus res illa fuerit, qui dicitur Dacabnrth, And herewith agreeth Fle- 3 e 
ta lib. 1. c. 42. Sect. Sunt autem, &c. And Britton fo. 22. b. & 72. b. agreeth here- & 72. bd. 
with, and calleth him Sakebere; and ſo doth Juſtice Stanford, Pl. cor. fo. 28, Stanf. fo. 28. 
term him, which (as we take it) is his right name derived of theſs two woꝛds, 
Sac and bere, that is, he that did bear the bag, xc. 


C Of what value ſoever.] Though it be under the value of twelve 
pence, that is taken, (as to the value of a penny oz two pencs) it isrobbery, but 1 K 5 e. 11g. 
ſomewhat muſt be taken, foz the alſault only to rob without taking ſome mos 27 ag. 33. 
ney oꝛ goods is no felony,and ſuch opinions, as ſeem to the contrary, were main- 24 E. 42. 
tained by that, which then was anciently holden , Quod voluntas reputabatur pro 13 H. 4. 7- 
facto. See betoze cap. High Treaſon, fo. 5. Infidiator viarum. 9 E. 4. 28> 


14 K 3. Cor. 115. 


— — 


(4 XVII. 


In what caſes breakers of Priſons 
are Felons. 


| E have ſpoken ſufficiently hereof in his pꝛoper place, in the er⸗ In the ſecond part of 
poſition of the ſtatute of 1 E. 2. de Frangentibus priſonam. Only the Inſtitutes upon 


this is to be added, that in caſe of felony, the offender ſhall have che ſtatute of x E, 2, 
De frangentibus ; 


priſonam, 


the benefit of Clergy , foz the bzeach of pꝛilon. 


. CAP. 


2 H. 6.cap- 12. 


CAP. XVIII. 
Where Eſcape Voluntary is Felony 


of 1 E. 2. And the voluntary eſcape can be no felony in the Gaoler, 
unleſs the pꝛiloner be under cuſtody by lawful Warrant expzeſling 
the offence, which yon may lee there at large, 
2, There muſt be a felony done at the time of the eſcape : foz a relation which 
is but a fiction in law, ſhall never make a man a felon , as likewiſe there it ap- 
pearsth, See Stanford lib. 1. cap. 26, &c. 


W have alſo ſpoken ſomewhat hereof in the erpoſition of the ſaid ga 


c 4. XTR 


Of Felony by ſtealing, carrying away, 
withdrawing or avoiding of Records 
&c. 8 H. 6 caps 12. 


8 J aſcun Record ou parcel dicel, Brief, Retorne, Panell, Proges „ on 
Garrant D'attorney em les courts le Roy, de Chancery, Eſchequer, lun 
Banke , ou lauter , ou ſa Treſorie; ſoit voluntarement emble , emport, re- 
treit, ou adoide per aſcun Clerke , ou auter perſon, a cauſe de quel aſcun 
Judgement Joit reverſe: Qui tiel embleor, emporter, retraher, & awvotder, 
lour procurators , councellors, & abettors ent endites, & ſur proces ſur ces 
fait, ont duement convifs per lour proper confeſſion , ou per enqueſts preu- 
der des loiall homes, (dont la moitje ſoit des homes daſcun court de meſme les 
courts , & lauter moitye des auters) ſoient adjudges pur felons , & encor- 
gent la pain de felony , & que les Judges de les Courts de lun Bante, on de 
lauter eyent power de oier & terminer tielz defaults devant eux, & ent 
fait punition, com devant eft dit. 


15 any Record or parcel of the ſame , Writ, Retorn, Panel, Proceſs 
or Warrant of Attorny in the Kings Courts of Chancery, Exche- 
quer, theone Bench or the other, or in his Treaſury be willingly ſtoln, 
taken away, withdrawn, or avoided by any Clerk, or by other perſon, 
becauſe whereof any Judgement ſhall be reverſed : Thar ſuch ſtealer, 


| taker away, withdrawer , or avoider, their procurators, councellors, 


and abettors, thereof indicted, and by Proces thereupon made there- 
of duly convict, by their own confeſſion, or by inqueſt to be taken of 
lawful men, (whereof the one half ſhall be of the men of any Court 
of the ſame Courts, and the other half of others) ſhall be judged for 
tclons, 
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Stealing &c. of Records, &c. 


Cap. 19. 
felons, and ſhall incurre the pain of felony. And that the Judges 
of the ſaid Courts, of the one Bench or of the other, have power to 
hear and determine ſuch defaults before them, and thereof to make due 
puniſhment, as afore is ſaid. 


The miſchief befoze this ſtatute was, That whereas Recoꝛds are of ſuch 
high nature and credit, as they impozt in themlel 
contradiction; to the end, that there might be an end ok contention and contro- 
verſie, and men might reſt in ſafety and repoſe , certain Clerks and other per⸗ 
ſons did oftentimes imbeſel Kecozds, or ſome parcel of them, and ſometime a 
Writ, Retozne, Panel!, Pzoces , oz Warrant of Attozney , oz raſe o2 vitiate 
the ſame ; by reaſon whereof divers judgements were avoided , o2 reverſed, 
whereby no man (as the ſtatute ſaith ) had any thing in ſurety, This was a 
great miſp2iſton, foz the which the offenders therein might be puniſhed , either 
at the (nit of the King by indictment, o2 at the ſuit of the party by an Action up- 
on his caſe, See the Reco2d concerning this matter following. Placita coram 
Juſticiariis de Banco, Termino Trinitatis Anno 19 E. 1. Rot. 57. indorſ. 

Radulpkus de Greſhope communis Attornatus de com. Weſtmerland malitioſe 
Rotulum excurtavit & abſcidit , & ideo per annum & diem committitur Turri 


London, 
ei eſt inhi 


abſolute verity without 


oſtea anno 20 E. 3. per mandatum Regis liberatur & per Jaſticiarios 
itum ne de cætero in eadem Curia de aliquibus negotiis ſe intromittat. 


Which remedy and puniſhmen t were thought too weak againff Clerks and 
other perſons, which ( committing ſuch things) commonly were of ſmall abili⸗ 
ty; therefoze this Ac, conſidering the danger of the offence , maketh the ſame 
felony, as by the letter thereof appeareth. 


C $i aſcun * Record.] A Recoꝛd is regularly a Monument oz Act judici- * ge ne 6-6 - 
al beſoze a Judge, o2 Judges, in a Court of Reco2d, entred in a Parchment in of che Intticure; 
the right Roll, 
of the truth, and is derived of the Werb Recoſdot, whereof the 


It is called a Reco2d , foz that it reco2deth oz beareth witneſs n 117. for this 
Poet Ipeaketh, 


si rite audita recordor. 


It hath this ſoveraigne pziviledge, that it is pꝛobed by no other but by it ſelf. 330. . 
Monumenta (quæ nos Recorda vocamus) ſunt vetuſtatis & veritatis veſtigia. And il. 

albeit the cauſe adjudged be particular, vet when it is enfred of Kecoꝛd, it is of 

great authoꝛity in Law, and ſerves for perpetual evidence, and therefoze onght to Rot. Parl. 45. E.z. 
be common to all, yca , though it be againſt the Ring: as it is declared by Ac 
of Parliament in Anno 46 E. 3. which you may read in the Pꝛeface to the the third 5.0. 
Third Book of my Repozts. 


¶ Breife , Retorne, Pane], Proces, o1 Garr' D' attornie. ] 
All theſe are ſufficiently kno 
part of the Inſtitutes, 


C En les courts le Roy.] Here are crp2efiy named four of the Kings 

Courts, viz. The Chancery, the Crchequer, the Kings Bench, and the Court of 

Common Pleas , and hereunto is added the Kings Treaſuzy : lo as this Act ex⸗ 

tendeth not to any other Court oz place, then is here named. 3 

C Chancery.] This muſt be underſtood ok the Court ok Chancery, 

which pꝛoceedeth accoꝛding to the courſe of the Common Law , as in caſe of 
pꝛiviledge, of Scire facias upon Recognizances, Traverſes of offices, c the like:: 

foz as to theſe it is a Court of Recoꝛd, but as to the pzocceding by Engliſh Bill 37 H. C6. 14. 
in courſe of equity, it is no Court of Recozd 
lieth, as in the other caſes, 


wa, and vet have we treated of the ſame in the Firit 


, foz thereupon no Mzit of Erroꝛ 


Ou ſa treaſorie.] The Rings Treaſury is called Theſauraria Regis, 

the place where the Kings Treaſure is kept. This Treaſure is twofold, viz. 

his Money o2 Coin: and another, that is far moꝛe pꝛecious and ercellent, 
22 


2 R. 3. 16, 


2 K. 3. 15. 


8 K. 2 cap. 4. 


2K, 3. 10. 
2 K. 3. 10. 


2 R. 3 10. 


Vide 3 & 4 PH. & M. 
Juſtice Daliſons. 


Report. ubi ſu. 
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thoſe be the ſacred Judgements, Recozds, and other judicial pꝛoceedings under 
the ſafe cuſtody of the Zreaſurer,and Chamberlains of the Exchequer. And this 
Treaſury is partly in the Exchequer, and partly in the Tower of London: foz 
there be ancient Rolls of the Treaſury remaining in the Tower. And therefo2e 
this Act intending to include both the one, and the other, ſaith generally, en ſa 


Treaſorie. 


J Soit voluntarement emblee, emporty, retreit, ou avoid. ] 
In the Indictment upon this ſtatute beſides felonice, this wozd | voluntarie ] muff 
of neceſſity be uſed, to agres with this At, Here be four wozds uſed , emblee 
ſtolne, emport carryed away, retreit withdzawn , ou avoide 02 aboided. Vo 
as the ſenſe is, if any Necozd oz part of it, zit, Retozne, Panell, Pzoces oz 
Warrant of Attoꝛnp, cc. be ffolne, carryed away , withdzawn, oz avoided, ac. 
And this woꝛd | avoided] is alarge woꝛd, and doth include, raſing, oz clipping, 
o2 cutting of the ſize, 02 other part of the Noll, oꝛ any other kind of avoiding the 


ſame, 


C Per aſcun Clerk ou auter perſon. ] This Ad doth not extend 
to any Judge of the Court; both becauſe it beginneth with a Clerk, cc. and foz 
that by the ſtatute of 8 R. 2. a penalty is inflicted upon a Judge, 4c, foꝛ making 
any falſe Entry,raſing any Roll, oꝛ changing any Uerdic, See the Stacute; foz it 
ertendeth alſo to Clerks. Only this is to be obſerved in that Statute, that where 
it is ſaid, | the King and his Councel,] it is intended of the Court of Juſtice 
where the matter dependeth :; fo2 the Judges are the kings Councel foz judica⸗ 
ture and pꝛoceeding acco2ding ta Law and Juſtice. Zo 

Juſtice Ingham paid in the raign of E. 1. Eight hundzed Marks foz a Fine, 
fo2 that a po; man being fined in an action of debt at thirteen ſhillings four 
pence , the ſaid Juſtice moved with pity cauſed the Roll to be raſed , and made 
it ſir ſhillings eight pence. an | 

This caſe Juſfice Southcot remembred, when Catlyn Chief Juſtice of the 
Kings Bench in the raign of Queen Elizabeth, would have oꝛdered a raſure 
of a Roll in the like cafe, which Southcot, one of the Judges of that Court, ut- 
terly denied to aſent unto, and ſaid openly, That he meant not to build a Clock⸗ 
houſe : fo2 ( ſaid he) with the Fine that Ingham paid foz the like matter, the 
Clock-honſe at Meſtminſter was builded, and furniſhed with a Clock, which 
continueth to this day, | 


C A cauſe de quel aſcun judgement ſt revers.] This Ad er- 
tendeth only to Keco2ds , wherenpon judgement'is given. But whether judge - 
ment be given in cauſes criminal at the ſuit of the king upon an Jndicment, oz 
at the ſuit of the party in an Appeal, oꝛ in actions real perſonal, oꝛ mixt, oz 
of the like nature, this Act extends thereunto, if judgement be afterwards given, 
and to Tutlawries, foz there judgement is given per judicium Coronatorum. 
Fo? it is not material whether the act be done againſt this Statute , either be- 
foze oz after fudgemeyt, ſo judgement be given. 


C Revers.] is here taken, not only where the judgement is made erro⸗ 
neous , and to be reverſed by Wit of Erroz , but where the judgement fs ſo 
adnihilated, and made void, as it bindeth not, oz may be reverſed oz avoided 
by plea, See the Book in 2 R. 3. fol. 10. which expoundeth well this Statute. 


Que tic] embleor , emporter , &c. lour procurers, coun- 


ſellors & abettors, &c.] This A expꝛellp extendeth to Acceſſaries be- 
foze , and leaveth Acceſſaries after to the conſtruction of law, yet map there be 
acceſaries after the fact: foꝛ whenſoever an offence is made a felony by Act of 
Parliament, there ſhall be acceſſaries to iv both befoze and after, as if it had 
been a felony by the Common Law , and therefozs though this Act expꝛelleth 

'  Acceſſaries 


ti; 


Cap. 19. Stealing &c. of Records, &c. 73 


acceſſ2zies befoze, yet it taketh not away acceſſaries after, but leaveth them to Stanf. Pl. Cor. 44. b. 
the Lat , contrary to the opinion of Juſtice Stanford. See befoze the Expoſi⸗⸗ 3. 
tion of 3 H. 7. fo; taking away of women againff their will. 


_C Ent endites. | If the ads that make this felony be committed in two 2 R. 3. fol. 10. 
Counties, the Indidment faileth , as hath been ſaid befoze upon the ſtatute of 
2 & 3 E. 6. cap. 24. And this caſe of felony riſing in two Counties, is not holpen 
by any Statute yet made. | 


¶ Dont la moity des homes daſcun court.) Here is a party Jury, 
the one half to be of the Officers and Clerks of the Court ec. foz their know- 
ledge, and foz the better infozmation of the others, 


C Et que les Judges des dics Courts de lun Bank ou de lauter 
eyent de Oier & Terminer jtiels defaults devant eux , & en faire 


punition, come eſt avant dit.] This Clauſe is in nature of a Commil- 

ſion to the Juſtices of either Bench, if the offence be committed in the Coun⸗ 

ty where the Benches do ſift, And the Juffices of either Bench have a con- 

current authozity, and which of them enquire firſt ſhall pꝛoceed: but if the fe⸗ 

| lony be committed in another County, then where the Benches ſit (as foz er- 

ample, in Surrey, Yertfozdſhire, cc.) there the Juſtices onght to have a Com- 

miſſion. But if the Bench fit in Piddleſex , and the felony is done in London, 2 R 3. 10. 
in which caſe a Commiſſion is requiſite , as is afozeſaid. Eut then ſome have * 

laid, that by the Charters of London confirmed by Parliament, the ꝙayoꝛ ought 
to be pzincipal in the Commiſſton, and the Payoz is none of the Judges autho- 

rized by this Act to hear and determine this felony , but the Juſtices of the one 

Bench oz the other: and therefoze the ſtatute being penal, and to be taken 

fricly, no pꝛoceeding can be. Sed ſalva res eſt: Foz the Charters of the City of 

London ertend only to ſuch offences committed in London, whereof the Payoz 

with others by Commiſſion may inquire of , hear, and determine , and not to 

ſuch offences ſo annexed by authozity of Parliament to other perſons ( as in this 

caſe to the Juffices of the one Bench oz the other) as the Papoz is not warran- 

ted by the ſaid Act to tnquire,#. And therefoze a Commiſſion in this caſe may be 

made to the Juſtices of the one Bench oz the other, omitting the Mayoz, ne Cu- 

tia Regis deficeret in juſtitia exhibenda. 

And albeit this kind of felony is an heinous offence , yet may the offenders 4 H. 7. cap. 13. 
therein have their Clergy : foꝛ untill the reign of H.7.(that we map note it once 12 H. 7. cap. ult. 
foz all ) the benefit of Clergy was not taken away by any Act of Parliament in 
caſe of Felony, As foz ths Statute of Bigamis made in 4 E. 1. it was but an ex⸗ 
polition and allowance of the confitution made at the general Councel at 
Lyons concerning the ſame, as befoꝛe hath been ſaid. But (as we remember) the 
Firſt Statute making a new felony that took away the benefit of Clergy , was „ 1 
he Statute of 7 H. 7. concerning Souldiers, Vide lib. 8, fol. 150. & lib, 11. 

Ol. 11. | 


5 E. 4. cap: 4. 


7 E. 6. Dier 88. 
Rot. Pat., 3 4 H. 6. 
m. 13. 


a Rat. Pat. 35 H. 6. 
b Rot. Pat. 34. H. 6. 
m. 7. 
Janc artem ſophiſt i- 
cam impoſturam no- 
minat A lancto:. 
Menticndi & fallendi 
atem. Pctrarch. Eraſ 
.n Colloquio, Dæ 
nis Præſtigia: 
Derctrus, Chaucer ubi 
pra. The curſed 
21. fliding craft, 
Vertitine i funum 
: #:9:44 inrptus agit. 


» Puxcirollas. 


rt. hova reperta 
TI. fol, 357. 


CAP. XX 


Of Felony in ſuch as uſe the craft 
of Multiplication 


Ne" from henceforth ſhall uſe to multiply Gold or Silver, or uſe 
the craft of multiplication : and if any the ſame doe, he (hall incur 


the pain of felony. 

This is the ſhorteſt Act of Parliament that we remember; befo2e the making 
thereof, divers of the Nobility , Gentry, and others did waſt and conſume a 
great part of their inheritance and wealth, about the art of multiplication , by 
the ſubtile and ſiniſter perlwaſion of certain impoſtors, and deceivers , which 
took upon them fo be skilful therein, and to he able to multiply gold and ſilver, 
being theinſelves fo2 the moſt part very pooꝛ and indigent perſons, of whom it 
was laid, Quod pollicentur alus ingentes divitias, & ipſi petunt parvas drachmas, 
Se Chaucer our Engliſh Poet, who wꝛote about the time of the making of 
this Act, in the tale of the Channons Yeoman, fo. 62. (in libro meo) that The end 
of this ſliding and curſed craft ( ſo full of impoſtare and deceit) is extreme beggery ; 
He is woꝛth the reading, foz he diſcovereth the ſecrets of this Cralt, as our 
Act tearms it. 

Now ſeeing the end of this feigned Art of Pultiplication is meer deceif, 
and tendeth to the undoing of many; At this Parliament the uſe of this craft 
of Fultiplication is made felony. Foz the better underſtanding of that which 
thall be ſaid, it is to be known, that there are ſir kinds of metals, viz. Aurum, 
Argentum, s five Cuprem, (Quia inventum fuit in Cypro) Stannum, Plumbum, & 
Ferrum. That is to ſap, Gold, Silber, Copper, Tynne, Lead, and Iron: fo; 
Chalybs Steel is but the harder part of Jron, and Orichalcum , Aurichalcum, viz, 
Lattyn oz Bꝛaſs is compounded of Copper and other things, | 

C The craft of Mulriplication. | That is, to change other metalls 

into very gold or ſilver. And this they pꝛetend to do by a Quint- eſſence, oz a fifth 
eſſence, Four Cllences , oꝛ Clements we know, Fire,Air, Mater, and Carth, 
but ſay they, this Quint- eſſence is a certain ſubtill, and ſpiritual ſubſtance ex- 
traced out of things by ſeparation from the four Clements , differing really 
from their ellence, as Aqua vitz, the ſpirit of wine, oz the like, and this is 
called Elixir, oz the Philoſophers ſtone, and it is part of Alchimie, oz Chimie, 
in Latine Ars Chimica. The offenders therein are called multipliers, Chimiſts, 
Alchimifts. cc. There map be Acceſſaries to this new felony, both befo2e and 
after. King Henry the firth , by his Letters Patents, de concilii ſui delibes 
ratione deputavit Willm Cautelo & altos cives civitatis London ad inveſtigandam 
veritatem ſuper hiis quæ in ſcriptis erunt eis monſtrata , pro multiplicatione Na- 
niſmatis , tam de auro, quam argento, & quicquid in præmiſſis egerint, cum eorum 
opinione referrent in ſcriptis regi & concilio ſuc. 

The like a Letters Patents anno 35 H. 6. pro Thoma Harvie & aliis, 

Rex b ex ſua regali prerogativa, &c. dedit licentiam Johanni Faceby & aliis ad 
inweſtigandum, proſequendum , & perficiendum quandam preciociſſimam medici- 
cinam, quintam- eſſentiam, lapidem Philoſophorum nuncupatum , nec non pote- 
ſtatem faciendi & exercendi tranſmutationes metallorum in verum Aurum, & Ar- 
gentum, with a Non obſtante of this ſtatute of 5 H. 4. By theſe Letters Patents 
this Act is moꝛe explained, then by any Recozd we have ſeen. 


Pow theſe ſeveral kinds of metals, as is ſuppoſed,pzoceed oziginally from _ 
phur 
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phur & quickſilber, as from their father and mother, and other things concerning 
the ſame, you may at your leiſure read in George Agricola lib. 10. cap. 1. En- 
celms. N I. cap. 1. Pl. com. 339. 


Vide Stauf. Pl. 
Cor. 37. b. 


Almighty God in the fourth day created the earth, and no mention is made of Gen. c. 1. v. 9. 


metals, foꝛ that they were as parts of the earth. 
The fatal end of theſe five are beggery; This kind ok Alchimiſt, the MPono⸗ 
poliſt, the Concealer, the Jnfo2mer, and Poetaſters, 
Sæpe pater dixit, Studium quid inutile tentas ? 
Mzonides nullas ipſe reliquit opes. 


Jcould gibe examples ( of mine own obſervation ) of all theſe , if it were 
pertinent to our purpoſe, 


— — 
: — 
— 


CAP. X AL 


Of Felony in hunters inthe night, or with 
painted faces, in any Foreſt, Park, 
or Warren. 

A painted faces to any of the Kings Council, or any the Juſti- 

ces of the Kings Peace in the County where any ſuch hunting 
ſhall be had, of any perſon to be ſuſpected thereof, it ſhall be law- 
ful to any of the ſame Council, or Juſtices of Peace, to whom 
any ſuch information ſhall be made, to make a Warrant to the Sheriff 
of ſuch County, or to any Conſtable, Bailiff, or other Officer with- 
in the ſame County, to take and arreſt the ſame perſon and perſons 
of whom- ſuch information ſhall be made, and to have him , or them 
before the maker of the ſame Warrant, or any other of the Kings 
ſaid Council , or his Juſtices of Peace of the ſame County. And 
that the ſaid Counſcllor or Juſtice of Peace, before whom ſuch per- 


ſon, or perſons ſhall be brought, by his diſcretion have power to 
examine him or them ſo brought, of the ſaid hunting , and of the 


T every ſuch time as information ſhall be made of any unJaw- 
ful huntings in any Foreſt, Park, or Warren by night, or with 


ſaid doers in that bchalf : and if the ſame perſon * wilfully conceal * 


cap. 2. V, 11. 


1H. 7. ca. Is 


See the expoſi- 


the ſame huntings, or any perſon with him defective therein, that tion of chis word 


then the ſame concealment be againſt every ſuch perſon ſo concea 
ing felony , and the ſame felony to be enquired of and determined, 
as other felonics within this Realm have uſed to be; and if he then 
confeſs the truth, and all that he ſhall be examined of, and knoweth 
in that behalf, that then the ſaid offences of huntings by him done, 
be againſt the King our Soveraign Lord, bur to treſpaſs finable, by 
reaſon of the ſame confeſſion, at the next general Seſſions of the 
Peace to be holden in the ſame County, by the Kings Juſtices of 
the ſame Seſſions, there to be aſſeſſcd. And if any reſcous, or diſobei- 
ſance be made to any perſon having authority to do execution, or 
Juſtice by any ſuch Warrant, by any per ſon, the which ſo ſhould be ar- 
reſted , ſo that the execution of the ſame Warrant thereby be not had, 
that then the ſame reſcous and difobciſance be felony, inquirable, and 
dcterminable 


EL [conceal] hereafs 
ter inthis chaps 
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21 E. 1. tit. Fo- 
reſts Raſt. 19. 


D. r tem- 
re H. 1. fo. 24. 

Vide Holl. 

10 R. 1. 153. 

Vide Camdem 

Brit. 210. 


Hunters in the night. Cap. 21. 


determinable, as is aforeſaid. And over this, it is enacted and ſta- 
bliſhed , that if any perſon or perſons hereafter be convict of any ſuch 
huntings with painted faces, viſors, or otherwiſe diſguiſed, ro#the in- 
tent they ſhould not be known; or of unlawful hunting in the time of 
night, that then the ſame perſon or perſons ſo convict, to have 
like punition, as he or they ſhould have, if he or they were convict of 


felony. : | 
Now let us peruſe the woꝛds of this new, and ill penned Law, 


C By night, or with painted faces. ] That is to (ay, either by 
night, oꝛ in the day with painted faces, foꝛ that doth equal the caſe of the night, 
in reſpec the offenders cannot be known, oz diſcerned, in regard of ſuch dilgui⸗ 
ſing, And albeit the body of the Ac ſpeaketh only of painted faces, vet it erten⸗ 
deth to viloꝛs and other dilguiſings, foꝛ thoſe woꝛds are in the Pꝛeamble rehear- 
ſing the miſchief , and the remedy muff be applyable thereunto, and the laſt 
b2anch of this Act doth make this point clear. 


As information ſhall be made &c. of any perſon to be ſuſpect.] 
Pereby it appeareth, that a bare infozmation. without ſhewing juſt canſe of 
lulpition at the leaſt, is not ſufficient to ground a Warrant accoꝛding to this Act, 
fo2 the woꝛds be, of any perſon to be ſuſpected.] And this Ad is general, and 
extends to all perſons of what eſtate o; degree ſoever, and as well to women, 
as to men: fo2 the wozds be if any perſon ] And generalia verba ſunt genera- 
liter intelligenda. And it is neceſſary fo2 him that taketh the info2mation , to 
take it in wꝛiting. becaule it is the ground of his warrant, 


Of any unlawful huntings in any Foreſt , Park, or Warren, ] 
This Art doth not extend to any Chaſe of the Bing, oz any other perſon, neither 
doth it extend to any Fozeſts , Parks, oz Warrens in uſe oz reputation, and 
which are not Foꝛeſts, Parks, oz Warrens in lam. See the 1. part of the 
Inſtitutes Sect. 378. what a Foꝛeſt, a Chale, and a Park, qc. is. 


C To any of the Kings Counſel.] This is underſtood of the Kings 
Pꝛivy Council; and any one will ſerve, but he muft be dwelling in the Coun⸗ 
ty where ſuch offence is committed, 


I Or to any the Juſtices of the Kings Peace, &c.] And likewiſe 
any one Juſtice of the Peace will ſerve. | 


I Warrant. ] This Warrant ought fo be in Wiziting under the Heal of 
him that maketh if, | | 


Before the maker of the ſame Warrant, or any other, &c.] 
Do as the Officer may carry the party arreſted befoze any Pꝛivy Connlelloz , oz 
4 of Peace within that County, and to that effect muſt the Marrant be 
made. 


By his diſcretion have power to examine him or them ſo brdught 
of the ſaid hunting, and of the doers in that behalf.] So as the exami- 
nation muſk conſiſt upon two parts. Firſt, of the hunting by the party himſelf, 
Secondly, of other doers in that behalf, 


C And if the ſaid perſon wilfully conceal the ſaid hunting, 
or any perſon with him defective therein.] This bzanch being 
in the diſjunctive , if he conceal either his own offence , oꝛ of the other mil⸗ 
docrs with him therein , the letter of this Act is, that it is felony , but by con- 
ſtruction 
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ſtruction upon the whole ſtatute, is no felony : And a hunting without killing 
of any game, is within the danger of the ſtatute. | | 
This Act is to be taken ffricly ; foz it is the firſt law that was made fo? the 
making of any hunting felony , againft that excellent and equal bꝛanch of Carta Cart. de Foreſt. 
de foreſta. Nullus de cætero vitam vel membra pro venatione noſtra, &c, See cap. to. 
the ſtatutes of 21 E. 1. 1. E. 3. ſtat. 1. cap, 8. 7 R. 2. ca. 4. Weſtm. ca. 8. Regiſt. 
fol. 9. F. N. B. fo. 67. Vet. N. B. 41. 45 E. 3.7. 33 H. 8. Dier. 50. 
The old ſtatutes concerning the Fozeſts are called the good old Laws, and Rot. Parl. 2 H. 4. 
Cuſtomes, and commanded to be obſerved; and therefoꝛe this new Act ok H. 7. nu. 40. 
is too ſevere foz beaſts that be fe æ natura, whereof there can be no felony by 
the Common Law, and that in caſe of the Fozeffs, Larks, gc. of ſubjec's, 
which never was befoꝛe: And therefoze the Judges have made a favouravle 
conſtruction, as hereafter in this Chapter you ſhall find, 


C And if he confeſs the truth, and all that he ſhall be exa- 
mined of, and knoweth in that behalf. ] That is, of his own guil⸗ 
tiaeſs , and other misdoers with him, then this Ac makes it no felony , but 
treſpaſs finable, as it was befo2e : But it muff be a wilfu: concealment , there- 
foꝛe if he knew not the names of the other misdoers , oz knew not whether 
they were there oꝛ no, it is no offence, fo2 the concealment muſt be wilful, And 
ſeeing there is no time limited by this Act , and the concealment ought to be 
wilful , it were reaſon, that the infozmation ſhould be made in convenient time 
after the fac done, 


C And if any reſcous or diſobeiſance be made to any per- 
ſon havimg authority to do execution of Juſtice by any ſuch warrant 
by any pcrſon the which ſo ſhould be arreſted, ſo that execution of the 
ſame warrant be not had, that then the ſame reſcous & diſobedience be 


felony. Here it is to be obſerved that the bunting being as yet no felony , the 
reſcous could not be felony, if this b2anth had not been. Herein two things ars 
to be conſidered; Firſt, that it ertendeth not but fo the reſcous , oz diſobeiſance, 
that is committed by the party himſelf, that is to be arreſted, & not to any other. 
Sccondly, that if the party reſcue himlelf, yet if he be purſued and taken, ſo as 
erecution of the warrant be had, it is no ſelony, as it is manifeſt by the letter 
ol this bzanch, 


C And over this be it cnacted, &c. That if any perſon or per- 
ſons hereafter to be convict of any ſuch huntings with painted faces, 
viſors, or otherwiſe diſguiſed, & c. or of unlawful hunting in the 
night, * that then the ſame perſon or perſons ſo convict, to have * Nota [char che) 


like punition, as he or they ſhould have, as if they were convict of *<; $9 35 betore 
ſuch conviRion. 


te lony ; there is no felony. 


Gerrard the Queens Attoꝛney general (who was a grave and reverend man) Mic. 19 & 20 El. 
ſaid openly in the Kings Bench, that it had been reſolved by the Juſtices upon in che Kings Bench 
this ſtatute, that if a man in the night, oꝛ by day with painted face do hunt, 2 report of the reſo- 
Cc. and being eramined accoꝛding to the act and concealeth it, this is (upon the _ - => J 8 
conſtruction of the whole 2) no felony; koꝛ the firſt clauſe concerning conceal?Ldbd 279069: 
ment, and this clauſe which now we handle, muſt be coupled oz jopned by con- 
firucion together, viz. If any perſon be convict of ſuch hunting with painted 
face, 02 of unlawful hunting in the night, this convig ion mull be upon not 
guilty pleaded, which the Juſtices erpounded to be the * concealment intended Concealmen; 
in the firſt bzanch , fo2 they held that it ought to be a judicial concealment, and er pounded. 
not an extrajudicial concealment, befoze one of the P2ivy Council, o2 a Juſtice 
of Peace which may lie in averment, ſo as befoze it be felony, he muſt be con⸗ 
viced of ſuch hunting, #c, upon not guilty firſt; and after (ach conviction 

then 
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Dier 33 H. 8. 


ful. 50. 4. 


51 El. cp, 4 


- Nora for 
Victuale. 


Imbeſiling of Armour, &c. Cap. 32; 
then niulf he be indicted again, Super tota materia, that he felonice did conceal, 
ac. again the fozm of the ſtatute: and if the offender upon ths firſt indiament 
confelſeth the indictment , then it is ſuch a judicial confeſſion as this Act in- 
tendeth, and no felony within this ſtatute. And this we heard the Attozney 
repozt, and then obſerved it, which concurring with our own opinion we 
thought good to publiſh , and the rather foz that in Paſfer Lambards book of 
Juffice of Peace amongſt his Pꝛecedenta of Jndictments,an erroneous pꝛetedent 
of an indictment is of felony fo the concealment, cc. upon examination befoze 
Juſtices of Peace, | | | | | 

It is ſaid in 33 H. 8. that chaſing in Parks is made felony , ( infending this 
ffatute ) notwithſtanding it may be made treſpaſs at the pleaſure of the party, 
which we think is the cleareſt way, | : 
Polun what time ſhall be adjudged night, See befoze in the Chapter of 
wary Foz this felopy the Delinquent may have his Clergy : See Stan- 
ord 37, b. 


CAP. XXII. 


Of Felony for Imbeſiling the Kings Ar- 
mour, Ordnance, &c. or Victual, 


to the value of Twenty Shillings, pro- 
vided for Souldiers. 


E in enacted by the Authority of this preſent Parliament, that if 
Hany perſon, or perſons, having at any time hereafter the charge 

or cuſtody of any Armour, Ordnance , Munition, Shot, Pow- 
der or Habiliments of war of the Queens Majeſties, her heirs , or 
ſucceſſors , or for any Victuals provided for the victualling of any 
Souldiers, Gunners, Mariners, or Pioneers, ſhall for any lucre, or 
gain, or wittingly, adviſedly, and of purpoſe to hinder or impeach her 
Majeſties ſervice , imbeſil, purloin, or convey away any the ſame 
Armour, Ordnance, Munition, Shot, or Powder , Habiliments of war, 
or * victuals, to the value of twenty ſhillings, at one or ſeveral times: 
That then every ſuch offence ſhall be judged felony , and the offender 
and offenders therein to be tryed , proceeded on, and ſuffer as in caſe 
of felony. Provided alwaics, and be it enacted by the authority a- 
foreſaid, that none ſhall be impeached for any offence againſt this 
ſtatute, unleſs the ſame impeachment be proſecuted or begun with- 
in the year next after the offence done. And that this Act, nor any 
thing therein contained , nor any attainder nor attainders of any per- 
ſon or perſons for any offence made felony by this Act, ſhall in any 
wiſe extend, or be adjudged , interpreted, or expounded to make the 
offender or offenders to forfeit, or loſe any lands, tenements, or he- 
reditaments any longer, then during his or their life or lives, or to 
make any corruption of blood to any the heir or heirs, of any 
ſuch offender or offenders, or make the wife of any ſuch offender 


to loſe or forfeit her dower, or title of dower of or in any lands 
tenements, 


Cap: 22. Imleſiling of Armour, &c; 
tenements , or hereditaments , or her action or intereſt to the ſame : 
any thing in this Act contained, or any Attainder or Attainders here- 
after to be had in any offence made felony by this Act to the contrary 
notwirhſtanding, And that ſuch perſon and perſons , as ſhall be im- 
peached for any offence made felony by this Statute, ſhall by vertue of 
this Act be received, and admitted to make any lawful proof that he 
can, by lawful witneſs or otherwiſe, for his diſcharge and defence in 
that behalf, any law to the contrary notwithſtanding, 


This is a neceſſary law, and ſo penned, as it requireth no curious expoũtion. 


C Ordnance. ] That is, Guns oꝛ Artillery ſo called, of an Order, 03 
Oꝛdinance ancient made, of what boze, ſize, oꝛ bulk the ſame ſhould be. And 
albeit the Dzdinance ( that we can find ) is not extant, yet the name remaineth. 


CE Habilliments of Warr.] Habilliment is pꝛoperly apparel oꝛ clo- 
thing: but in legal underſtanding it doth not only ertend to Yarneſs and 
Armour, but fo all Utenſils that belong to war, without which men haue not 
ability to maintain war, 


This Ac making a new felony, hath five ercellent pꝛoviſions, wozthy to be Bonum eſt ſeite 
imitated in all like caſes of new felonies. Firſt , that none ſhall be impeached * ſ<qui. 


foz this new felony , but within a year after the offence done, Secondly , that Vid. herexfeer, 
Cap. of felony for 


this Act makes not any corruption of blood, but that his heir thall inherit. — et Ya 


Fourthly , noz fo make the wife loſe her dower. Fifthly, that ſuch perſons as proviſion. 


the ofender ſhould not loſe his lands any longer then during his like. Thirdly 


ſhall be impeached fo2 any offence made felony by this Ac , ſhall be admitted to 


make any lawful — [a] by witneſs , oz otherwiſe foz his diſcharge and dex Nota. 


fence in that behal 


In the ffatuts of 4 Jacobi Regis, there is allo a god pꝛeüdent, viz, [ All which 4 Jac. regis. cap. f. 
fryals (viz, in caſes of felony in that Act befoze mentioned) { b] firſ fo; the better! Nota, two excel- 


diſcovery of the truth, and ſecondly, foz the better inkoꝛmation of the conſciences 
of the Jury and Juſfices, there ſhall be allowed to the party ſo arraigned the be- 
nefit of ſuch witneſſes only to be examined upon oath, that can be pzoduced , foz 
his better clearing and juſtification ] : that as witneſſes are pꝛoduced and ſwo2zn 
againſt him, lo he may have witneſſes pꝛoduced and (wazn foz him, foꝛ Jurato 
creditur in judicio. And to fay the truth, we never read in any Act of Parlia- 
ment, ancient Authoꝛ, Book, Caſe, oz Recozd, that in criminal caſes the party 
accuſed ſhould not have witrieſſes ſwozri foz him; and therefo2e thers is not ſo 
much as ſcintilla juris againſt it. And J well remember when the Lozd Trea- 
ſurer Bucleigh told Queen Elizabeth, Madame, Meze is your Attourney Gene; 
ral (Jbeing ſent foz) a pro Domina Regina ſequitur , ſhe ſaid, ſhe would 
have the foꝛm of the Reco20s altered; foz it ſhould be Attornatus Generalis qui 
| pro Domina Veritate ſequitur. And when the fault is denyed, truth cannot ap⸗ 
pear without witneſſe. | | EE 
Hobelarius (id eſt, a Light⸗hozſeman) Electus in Scotiam recepit armaturas & 


denarios , ibidem ſerviturus, poſtea non proficiſcitur per mandatum Regis, & re- Hil. 16. E. 3. co- 
cuſavit reddere armaturas , & denarios, &c. pet Juratores eſt calp. & committitur ram Rege. 
Mareſchallo, & finivit Regi 10 li. & invenit ſecuritatem ad armaturas redelibe Rez, 139. Nerd. 


randas 3 & Cz 


I_— 
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ent means for ad- 


3 Jac. cap. 4. 


See 33 H. 8. ca. 7. 
Simile, 


Pridice; 


I. KX. 
Of Felony in ſuch as paſs the Sea to ſerve 


Forain Princes, & c. or do ſerve Forain Princes, &c. 
without taking the Oath of Obedience. 


Realm to ſerve any ForaignPrince, State, or Potentate, or ſhall paſs 
over the Seas, and there ſhall voluntarily ſerve any ſuch Forain 
Prince, State, or Potentate, not having before his or their going or paſ- 
ſing as aforeſaid, taken the Oath of Obedience (pꝛeſcribed by that Ag) 
before the Cuſtomer & Controller of the Port, Haven, or Creek, or one 
of them, or their or either of their Deputy or Deputies, ſhal be a Felon, 


Ez Subject of this Realm that ſhall go or Paſs out of this 


Some have objected, that the going oꝛ paſſing out of this Realm, to ſerve, ec. 
cannot be tryed ; foz that offences done out of the Kealm , cannot without a 
ſpecial p2oviſion be tryed within the Realm, And it is a ſure Rule , that in 
criminal cauſes concerning life 02 member, Ubi deliquit, ibi punietur: the of- 
fence is local, and cannot be tried, but where it is committed, noz cannot be 
alledged to be in any other place, then where in truth it was done. To this it is 
anſ wered, that by a later clauſe in this Ae, this felony Call be tryed in the Town 
wherein the Haben oz Poꝛt is, wherein he went oz paſſed over: which Clauſe is, 
And be it further enacted, that all and every offence to be committed or done 
againſt this preſent Act, ſhall and may be inquired of, heard, and determined be- 
fore the Juſtices of the Kings Bench, Juſtices of Aſſize and Gaol- delivery in their 
ſeveral Aſſizes; and all offences, other then Treaſon, ſhall be inquired of, heard, 
and determined before the Juſtices of Peace in their Quarter Seſſions, to be holden 
within the Shire, Diviſion, Limit, or Liberty, where ſuch offence ſhall hap- 
pen. So as by the Purview and meaning of the makers of this Ad, this felony 
muſt be tryed in the County where he went oꝛ paſſed ober, and conſequently 
in that Town where part of the ac was done. And theſe wozds and wherein 

ſuch offence ſhall be committed] muff be conſtrued in this caſe , where part of 
the offence is committed. Foz Sic interpretandum eſt , ut verba accipiantur cum 
effectu: and by the erpzeſs wozds, all and every offence to be committed oz done 
againſt this pꝛeſent Act muſk be inquired ok, heard, and determined, ac. And 
therefo2e the felony cannot paſs away with impunity , and that which is done 
out of the Nealm ſhall be pꝛoved to the Jury in evidence, Note where a forain 
freaſon by this Act is made, it is enacted to be tryed where the offender is taken, 


C Every Subject of this Realm.] This bꝛanch extends to all perſons of 
what Cate, Degree, oz P;ofeſſion ſoever, 


| C Io ſerve. ] Albeit the party did not ſerve » pet if the offender went or 
paſſed over to ſerve without taking the Dath , he is in danger of this Statute. 
= to any kind of ſervice, either in Camp oz Army , oz in houſe 
oz otherwile. 


C Aoy forain Prince,] Princeps] Pzince is here taken foz the per- 
ſon that is Primus, i. Qui primum locum, & gradum obtinet, whether he be 
King , or any other that hath ſoveraign authozity , by what name oz title ſoever. 

| The 


Cap. 23. Serving Forain Princes, Oc. 


The wozd hath other ſigniffcations, but not pertinent to the' expoſition of 
this Ack. | 

¶ State.] The fozmer wozd [ Prince] includeth any, that is a Þo- state. 
narch, oz in nature of a Ponarch, oꝛ an abſolute Pꝛincte. This wozd [State] 
extends to any State, either Ariffocratical, where few be in Authority, oz De- 
mocratical, where the people have the chief government without any Dupertoz, 
ſaving ſuch as they elect and chole, . 5 | 

C Potentate.] This is a large wozd, and extendeth to Potentates, as pecennce; 
well Eccleſiaſtical as Tempozal. | 


C Or ſhall paſs, &c. and there ſhall voluntarily ſerve. ] Although 
he went not over on purpoſe to ſerve,but upon ſome other occaſion : yet if he ał⸗ 
ter voluntarily ſerve any ſuch fozain Pꝛince, State, oz Potentate, and have not 
taken the Dath, he is a felon. 


J And if that any * Gentleman or perſon of higher degree; or any * Vid. heresfe: 
perſon or perſons, which have born, or ſhall bear any Office or . 3 fl. in fire: 


_ s . x | Second par: o. 
place of Captain, Lieutenant, or any other Place, Charge, or Office the Inſtitates of 


in Camp; Army, or Company of Souldiers, or Conductor Of additions. 
Souldiers, ſhall after go or paſs voluntarily out of this Realm to "i 5: cap. 5. 
ſerve any ſuch Foraign Prince, State, or Potentate, or ſhall volun- 

tarily ſerve any ſuch Prince,; State, or Potentate, before he and they 

ſhall become bound by Obligation with. two ſuch Sureties, as ſhall be 

allowed by the Officers, 8c. ſhall be a Felon. 


By this Bꝛanch, if he be a Gentleman, oꝛ ok higher degree, oz any ſuch 
Military man, as heres deſcribed ; becauſe he is able to do moze harm, ik he 
be lo diſpoſed, he muſt not only take the Dath by the fozmer bꝛanch, but he muſk 
become bound by this bꝛanch with two ſureties, cc. The fozm of the Dbliga- 
tion is let down in this Ac; - The erpoſition of the foꝛmer bzanch giveth light 


to the underſtanding of the reſidue of this Clauſe, _ | ; 
There is a Proviſo, that no attainder of felony , made felony by this Act, thall 
take away dower, noz make, oz wo2k any cozruption of blwd , oz diſherifon 
fo the heir. The offenders in any of the ſaid caſes of felony may have the be- 


nefit of their Clergie. 
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Sec in the fourth 
part of the Inſti- 
tutes. cap. Char 


cry. Articles 
againſt Cardinal 
Wolſey. Aftic. 
33, 35, 36. 

4 Artic. ſup. Cart. 
CP. 3. 

18 E. . cap. ult. 
SE. 3. cap. 4. 

b 5 E. 3. cap. 2. 
25 E. 3. cap. 1. 


c 25 E. 3. cap. 15. 


d 36 E. 3. cap. 2. 
Vid. Stanf. Pl. 
Cor. 37. b. 


e 27 H. 8. cap 24. 


F Trin. go. Eliz. 
coram Rege. In a 
Quo Warrant the 
Lord Darcics caſe. 


Rot. Parl. Anno 
28 E. 3. nu. 34. 


At a Parliament 
holden 4 Jacobi 
Regis. 


Salt peter, quaſi Salis 
petræ, colligitur aut 
ex materia quam ve- 
teres muri, rupes, & 
ſaxa exſudant, aut ex 


terra falſuginoſa & 


puta, quæ in ſtabu- 


lis animalium uri- 


nam ad multos annos 


excepit, Latine 
Nitrum. 


CAP. XXIV. 
Of Felony in Purveyors. 


5 E. 3. ca. 2. 25 E. 3. cap. 1. & 15. 27 E. 3. ca. 1. 36 E. 3. ca. 2. And befoze 
in the Second part of the Inſtitutes, in the expoſition of the Statute of Artic. 


O5 the Statutes of Artic. ſuper Cartas, anno 28 E. 1. ca. 2. 18. E. 2. ca. ut. 
4 


ſuper Cartas, cap. 2. you (hall find in what caſe a Purveyo2 may be charged with 


felony,which b2iefly may be reduced to theſe four Heads. Firfk,[ a] if any that take 
upon him to be a Purveyoz , oz his deputy oꝛ ſervant make purveyance of ary 


thing above twelve pence without Warrant, Secondly, (b] oz make purveyance 


of any thing above twelve pence without teſtimony and appziſement of the Con⸗ 
ſtable, four honeſt men, and without delivery of Talleys. Thirdly, [c] oz take 
any ſheep with their wools between Caſter and Pidlummer, and carry them 
to his own houſe and ſheer them, Fourthly, [d] oz make any takings oz buyings, 
oꝛ take any carriage in other manner then ts contained in their Commiſſions, 


they ſhall have puniſhment of life and member: & this Act remains ſtill in foꝛce 


without alteration. The offenders may have the bencfit of their Clergie. 


[e] By this Statute is enacted; that Purveyozs aſſigned by C illion ſhall 
make purveyance of victuals, coꝛn, æ other things, as well within Liberties and 
Franchiſes, as without, any grant, allowanee, oz other thing to the contrary, oz 
let thereof notwithſtanding : but the Purveyozs ſhall obſerve the ſtatutes fo 
them p2ovided in every behalf, as by that Ac appeareth. [f] Upon this Ac it 
was holden , that if the diſcharge of purveyance were by Letters Patents, this 
Act makes it of no fozce : but if the diſcharge were by ſtadute, then the Purveyoz 
is bound to obſerve the Statute; as by the Statute of 14 E. 3: cap. 1. pro Clero, 
Eccleſiaſtical perſons are diſcharged by ſtatute, which the Purveyozs is bound 
to oblerve. See the Statute of 25 E. 3. ſtatut. 5. cap. 21. & 43 E. 5. cap, 3. in 


- what manner and in what time the Kings Butler oz his Lieutenant Hall take 


Wines, Fc. 


Dee moze of Purveyozs in the fourth part of the Inſtitutes Cap. of the Conn- 


ting Houſe oz Green Cloth, : in | 

See Lib. 8. fo. 45,46. in Evans caſe,a Cominiſlion foz taking up of Boyes foz 
the Kings Chappel, the general wozds well expounded. 

By an Act of Parliament not in Pꝛint, it is enacted that no Purveyoz ar- 
reſted fo2 any misdemeno? ſhall have any Pꝛivy ſeal , to cauſe ſuch as arreſted 
him to come befoze the Councel to anſwer to the King, but have his remedy by 
the Common Law. | | 

Upon a grievous complaint mads af the Parliament holden in the fourth 
year of our late Soveraign Lozd King James, by the Commons of the Realm 
concerning many grievances ſuffered by his ſubjects in the execution of a Com- 
million granted to certain perſons foz getting of Salt-peter , his Pajeſties an- 
ſwer ( amongft other things) was, that he had never an intention to make any 
application of his Pꝛerogative therein, further then might Nand with the 
lawful and neceſſary uſe thereof. And further his Pajeſty was pleaſed out of 
his gracious care and goodneſs fo revoke and adnul all Commiſſions, oz 


grants made to any perſon oz perſons, foz and concerning digging, and wozk- 


ing of Salt-peter , intending to conſider of ſuch a courſe afterwards , as the 
ſame might be made without any juſt cauſe of complaint , as by the ſaid royal 
anſwer (amongſt other things)moze at large appeareth. In purſuance whereof, 
by the ſaid Kings commandment , Popham Chief Juſtice , and all the Juſti⸗ 
ces of England, and Barons of the Exchequer were aſſembled at Serjeants- 
Jane in Fleetſtreet, in December in the laid fonrth year, fo reſolve and certifte, 

what 


Pur vejors. 


Cap. 24. 


83 


what Pꝛerogatibe the Wing had ko; digging and taking of Salf-pefer in the 
houſes, buildings, oꝛ grounds of his lubjeds, that thereupon a new Commiſſion 
might be made accozdingly, who upon often conferences, and mature conſide- 


ration reſolved as followeth, „ „ 

Firſt, where it was objected, that Gun-powder was inven⸗ 
ted in Germany, within time of Pemozy, in the reign of 
Ming E. 3. ſo as the King could not claim it by pꝛeſcription: 
and that befoze the 31 year of the reign of Queen Eliz. ( which 
was the year after the Spaniſh Invaſton) we, as yet, find not 
any Commiſſion oz Licence granted by any King oz Queen of 
this Realm to any koꝛ the digging oz taking of Salt⸗peter: And 
in the ſaid 31 year of the ſaid late Queen, two Commiſſions 
02 Licences were granted, the one particular to George 
Conſtable Eſquire, to dig, open, and wozk during the ſpace of e- 
Jeven years fo; Dalt-peter within the Counties of Pozk, Not- 
tingham, Lancaffer , Nozthumberland , Cumberland, and the 
Biſhopꝛick of Durham, as well within our own lands, grounds 
and poſſeſſions, as alſo within the lands, grounds, and polleſi- 
ons of any of our loving ſubjects within the Counties afoze- 
ſaid; and the conſideration of the grant was , that he ſhould 
deliver a great quantity of powder to be made by the ſaid George 
Conſtable , and pꝛovided foꝛ the ſtoꝛe of the Queens Majeſty at 
a lower rate, then was paid foz if befoze,with this further clauſe; 
[And further our will and pleaſure is , that the ſaid George Con- 
{table ſhall at his own pꝛoper coſts and charges ered, make up, 
and kay all mud walls, fables , and grounds whatſoever ſo dig⸗ 
ged up; ] wherupon it was inferred that no other buildings 
could be digged up by fozce of that Commiſſion , but only ſta⸗ 


In the Accounts, &c. from the 21 of 
April 18 E. 3. for one year following 
Anno Domini 1344. under the title 
of Artificers and Workmen ( inter a- 
lios, ) Gunners 6. And of their wages 
and ſtipends per diem, it is ſaid (among 
others) Gunners fix pence. Latzue 
Bombardz, Tormenta, Sclopi. 


Paſch. 49 E. 3. Coram Rege Rot. 
27 Oxon. Diverſi malefactores vene- 
runt ad Manerium, &c. cum Arcubus, 
Sagittis, Baliſcis & G ns. f 

Vide Rot. Parl. 1 R. z. nu. 38, 
William Captain of the Caſtle of 
Catherick, being charged for deliver- 
ing it to the Enemy , in the reign of 
E. 3. without Commiſſion, anſwered 
(inter alia ) that the Enemies brought 
to battery thereof nine pieces des croſs 
ſes Cannons. | 0 

Hollingſh. fo. 453. 

Walling, 10. R. 2. 1366. 
Pol. Virgil. De Invent rerum. fo. 2. 
cap. Ir. 

Pancetollus Nova reperta. Tit. 18 
pag. $79. Anno Domini 1378, 

John More. pag. 196. Anne Domini; 
1382. 


bles. The other Commiſſion was general, made unto George Evelyn, Ri- 
chard Hils, and John Evelyn, and extended thzonghout the Realms of England 
and Ireland, and all other Dominions of the ſame , as well within our own 
p2oper lands, grounds, and poſſeſſtons , as alſo within the lands, grounds, and 
poſſeſſions of any of our ſubjects , with the like clauſe of the erection and repa⸗ 
ration, as is atozeſaid , without naming of Manſion houles by expzeſs woꝛds, 
and without any pꝛohibition to the ſubject to dig foz Salt-peter in their owa 


buildings oz grounds, 


As to the firlt, it was reſolved by all, That fozaſmuch as the taking of Salt» | 
peter, was foꝛ the neceſſary defence, and ſafety of the Realm that the Bing had Puryeyance of 
a right of purveyance of it; and ſhould not be dꝛiven to buy it in foꝛain parts, Salc-pecer. 


which fozain P2inces might reſtrain, and 


ſo this Realm might want ſuffici- See the 1. part of 


the Inſtitutes. 


ent foꝛ the defence thereof , to the great peril, and hazard of the ſame: but the Magna Carts. 


King was to take it, foꝛ the neceſſary defence of the Realm, acco2ding to the 
limitations hereafter expꝛeſſed; and it is no pꝛejudice to the owners of the ſoyl, 


cap. 21. 


foꝛ the place that is digged muſt be made up again, and repaired in as good 


plight as it was befoꝛe. Secondly, that this taking of Salt-peter in the build⸗ 


ings oꝛ grounds of the ſubject , being a purveyance as is atoꝛeſaid, is an inci⸗ 
dent inſeparable to the Crown , and cannot be granted, demiled oz transferred 
to any other, but onght to be taken only by the Kings miniſters, as other pur⸗ 
beyances ought, and cannot be perverted to any other uſe , then foꝛ the defence 
and ſafety of the Realm , koꝛ which purpoſe only the law doth give to the King 


this pzerogative ; And if is not like to a mine of gold oz filver in the ground of 
the ſubject, foꝛ there the King hath an Intereſt in thoſe metals, and not pur⸗ 
beyance only, And if the powder which is lo made by the Kings Piniſters 
begin to decay, as it will do in two oz thzee years , then this either ought 
to be changed foz other, oꝛ ſold, and the money thereof coming to be employ- 
ed foz powder fo2 the defence of the Kealm , and the Kings miniſters ought to 
make great pzoviſton of Salt⸗peter, foz that will laſt a long time, and when 


need 


V3 
0 


* 


5s Pl. Com, 235. 


* Stanf, Pl. Cor. 
162. à. i 
Stanf. Prer. 5. b. 


4 Rot. Parl. 

4 H. 4. nu. 111. 
Eodem Anno. 8 1. 
9 H. 4. 15. 

b Rot. Parl. Anno 
9 R. z. nu 31. not 
in print. 
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heed is fo make thereof gun⸗powder, which will be made befoꝛe the Faty can 
be put in readineſs, c. Thirdly, the & iniffers of the King cannot in digs 
ging foꝛ Dalt-peter undermine, weaken, oz impair any of the walls o2 founda- 
tions of any of the houſes of the ſubjec,be they Manſion houſes, oz Dut-houſes, 
as Bains, Stables, Dove-houſes , Pills, o2 the like, neither can they dig the 
flooꝛ of any Fanſion-houſe, which ſerves fo2 the habitation of man, becauſe his 
Manſion is the ſafeſt place of refuge, and ſafety of himſelf and his family, as 
well in ſickneſs, as in health, and his defence, as well in the night, as in the 
day, againſt felons, and misdoers, neither can the Kings Piniſters 
dig the flooz of any Barn of the ſubject employed fo2 the ſafe keeping of 
Coꝛn, Pay, qc, fo2 the floo2 of a Farn cannot be made d2y , oz ſerviceable a- 
gain in a long time, but they may dig in the floo2s of ables, and Ore⸗houſes, 


lo that they leave ſufficient room there fo2 the Bozſes , and other beaſts of the 


owner , and ſo that they repair the ſame again in convenient time, as well as it 
was befoze, They may alſo dig in the flooꝛs of cellars, and vaults , ſo that the 
wine, beer, oz other neceſſary pzoviſion of the owner be not removed, oz in any 
ſozt impaired : and they may dig any mud walls, which be not the walls of any 
FanGon houle , and in the ruines and decays of any houſes which be not pꝛe⸗ 
ſerved foꝛ the neceſſary habitation of man, Fourthly , they ought to make the 
places as well, and commodious foz the owner, as they were befoze. Fifthly, 
they ought not to work in the poſſeſſions of the ſubject , but between the riũng 
of the ſun, and the going down of the ſame , ſo as the owner may make faſt the 
dooꝛs of his houſe,and put it in defence againſt the misdoers. Sirtly, they onght 
not to place o2 fix any furnace, veſſel oꝛ other neceſfaries in any houſe oz build⸗ 
ing of the ſubject , without his conſent, o2 ſo neer any Panſion as he by it 
may receive any pꝛejudice oꝛ diſquiet. Seventhly, they ought not fo continue 
in one place above a convenient time, noz refurn thither but after a long time. 
Laſtly, that the owner of the ſopl cannot be reſtrained from digging , oz taking 
of Salt⸗peter, fo2 the property thereof is in the owner of the ſopl, and the King 
hath not the purveyance thereof, and that every man might wozk that would, and 
then there ſhould be moze plenty of powder , and at a cheaper rate. And theſe 
reſolutions are agreeable with that Maxime, * That the Common Lew hath (o 
atmeaſured the Pꝛerogatives of the Bing, that they ſhould neither take away 
noꝛ pꝛejudice the inheritance of any. And theſe Ponopolies being Malum in 
ſe, and againſt the Common Laws, are conſequently againſt the Pꝛerogative of 
the king, foz * the Pzerogative of the King is given to him by the Common 
Law.and is part of the Kalos of the Realm. Which reſolutions were delivered 
in wziting by Popham Chief juſtice unto the Kings Pꝛivy Council, as the 
unanimous reſolution of all the Judges, and the Barons of the Ercheguer, and 
were by his Pajeſties Pꝛivy Council well allowed of, and app2oved , as Pop- 
ham Chief Juffice repozted, Upon theſe reſolutions theſe conſcquents do 
follow, Firff, if a man of his own authoꝛity, oꝛ by colour of any Commiſſion. 
Licence , o2 Granf, doth take upon him to take any Salt-peter in the buildings, 
oꝛ grounds of any other ſubject to make thereof gun⸗powder, in any ſozt to his 
his own uſe, albeit he covenanteth, o2 agreeth to ſerve the King of ſo many lafts 
of powder : pet ſeeing it is but a purveyance, he cannot ſell any powder thereof 
made to any of the Kings lub jects, oz make any pꝛivate benefit thereof: and if 
he do, he may be indiced of digging, and taking of the Dalf-peter at the Kings 
ſait, and be grievouſly fined and impꝛiſoned, fo? that it is a grand treſpaſs with an 
high hand. Secondly, the party grie ved may have his Action of treſpaſs , and 
recover damages foz the treſpaſs, cc. accoꝛding to the quality of the treſpaſs. 
2a Complaints made againſt Purveyozs in Parliament. 

b By the ſtatute of 9 R. 2. all ſtatutes made concerning purveyo2s be confirm- 
ed, and fo be put in execution, and that Juſfices of Peace have power to hear 
and determine their offences, Dee the Fourth part ok the Inſtitutes. cap. 8. 
Art. 33. 35. 36. againſt Cardinal Wolſey. 


. 


Chap. 25 35 


CAP. XXV. 


Of Felony in wandring Souldiers and 
Mariners. 7 


I. ALL idle and wandring Souldiers or Mariners, or idle perſons 35 El. cap.x7. 
wandring as Souldiers or Matiners, ſhall be reputed Pao, 
and ſuffer as in caſe of Felony. 3 
Bo as not only he that is a Souldier oz Mariner in deed, but he that is an idle 
Wanderer, and takes upon him to be a Douldier oz Mariner, though in troth he 
be none, is in danger of this law; foz, as the Pzeamble ſaith, they abuſe the 
name of that honourable pꝛokeſlion. Gs | 

2, Cvery idle and wandzing Douldier oꝛ Pariner which coming from his 
Captain from the Deas, oz from bepond the Deas, that hall not have a teſtimo⸗ 
nial under the hand of ſome one Zuſtice of Peace of oz near the place where he 
landed, ſetting down therein the time and place when and where he landed, and 
the place of his dwelling and birth, unto which he is to paſs, anda convenient 
time therein limited foꝛ bis pallage, is by this Act adjudged a Felon. 

3. Oz if he hath luch a teſtimonial, and ſhall exceed the time therein limited 
above fourteen daies, he is by this Act a Felon, unleſs he fall ſick by the way, ſo 
as after his recovery he ſetleth himſelf in ſome lawfull courſe of like, oꝛ reſoꝛt 
to the place where he was bozn, oz was laſt abiding ; but in both theſe two ca- 
ſes he muſt be a Souldier oz Mariner in deed, 

4. If any ſuch idle and wandzing Souldier oz Pariner, oz other idle perſon 
wandzing as Douldier oz Partner, ſhall fozge oz counterfeit ſach teſtimonial, 
he is by this Act a Felon, | 

5, Oꝛ if he ſhall have with him oꝛ them any ſuch teſtimonial foꝛged oz coun- 
terfeit, knowing the ſame to be counterfeit oꝛ foꝛged, he is alſo by this Ac a Fe- 
lon, And in both theſe lack caſes, as well he that is a Souldier oz Parincr in 
deed, as he that is none, is in danger of this Ac. 

And the offender againſt any of the Articles of this ſtatute ſhall not have the 
benefit of his Clergie. 

Juſtices of Alliſe, Juſtices of Gaol-delivery, and Juſtices of Peace have 
power by this Act to hear and determine the ſaid Felonies, 

But if ſome honeſt perſon valued in the laſt Subũdie to ten pounds in goods, 
oꝛ fozty ſhillings in lands, oꝛ ſome honeft Free-holder, as by the ſaid Juſtices 
ſhall be allowed, will be contented bcfoze ſuch Juffices to take him oꝛ them in- 
to his ſervice foz one whole year, and will become bound by recogniſance, as 
the Statute doth appoint, then they ſhall not pꝛoceed any further againft him, 
unleſs ſuch perſon retained depart within the year without the licenſe of him 
that ſo retained him; and then he is to be indiced, tried, and judged as a Felon, 
and not to have the benefit of his Clergie, e 
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13 H. c. cap. 19. 
5 Eliz. cap. 5. 
extendeth it to 
Mariners and 
Gunners. 


* By the ſtatute 
ef 5 R. z. cap. 11. 


See rhe Writ in 
the Regiſter 191. 
directed to the 
Serjeant at Arms 
5 R. z. cap 10. 
Rot. Parl. 5 H 4. 
nu. 29 the like 

for kee ping of 


Caſtles ard Forts. 


Rot. Parl. 5 H. 4. 


nu. 24, 25. 


2 E. 6. cap. 2. 


renewed 4 & 5 Ph. 


& Mar. cap. 3. 
1 Jac. cap. 25. 
7 H 7. cap. 1. 
3 H. 8 cap. 5. 


Lib C. fo. 27. Caſe. 
de Souldiers- 
Dier 4 Elia. 211. 


Chap. 26, > 


CAP.AXFIL 


Of Felony in Souldiers that depart from 
their Captains without licenſe. 


His Statute is become of little fozce o2 ule: fo2 the ancient manner ok re- 
tainer of Souldiers whereunto that Act referreth, is utterly altered: foz 
then Knights oz Gentlemen erpert in war, and of great revennes and livelyhood 
in their Country, covenanted with the King to ſerve him in his war foz ſuch a 
time with ſuch a number of men: and the Souldiers made their covenant with 
their Leaders oz Paſters, and then they were muſtered befoze the ings Com⸗ 
miſſioners, and entred of Recozd befoze them; and that was certified into the 
* Exchequer; and thereupon they took their wages of the King, as it appeareth 
by many pꝛeũdents of the Crchequer, and may be gathered by the pꝛeamble and 
body of the Aa, and by the Kegiffer,whers it appeareth that a Writ was framed 
upon that Statute directed to a Derjeant at Arms ad capiend* conductos ad pro- 
ficiſcend' in obſequium, &c. And this was thought an ercellent Pilitarp policy, 
that the Souldiers (part whereof were of their own tenants) ſhould be choſen 
and led by Knights and Gentlemen of quality of their own Conntrey, with 
whom they muſt fight in war, and live withall in peace when they returned in- 
to their Countrey, inreſpect whereof, the Souldier would the moze chearfully 
and obediently follow his Leader, and the Leader would the moꝛe reſpectfully 
and lovingly uſe his Douldier when be is abzoad, See the ancient fozm of Com- 
millions fo: arraying and muſtering of men in 5 H. 4. 
By this Act the benefit of Clergie was not taken away from the Delinquent. 
The Statute of 2 E 6. cap. 2. extendeth only when the Souldier departs after 
that he hath ſerved the King in his war: And ſuch an ofender ſhall not enjoy 
the benefit of his Clergie, | 
If any Souldier being no Captain, immediately retained with the 
King, which ſhall be in wages and retained, or take any preſt to ſerve 


the King upon the Sca, or upon the land beyond the Sea, depart out of 


the Kings ſervice without licenſe of his Captain, that ſuch departing be 


taken, deemed, and adjudged Felony. And that all the Juſtices in eve- 


ry ſhire of Eng and, where any ſuch offenders be taken, have power to 
enquire of the ſaid offences, and the ſame to hear and determine, as they 
do and may do of Felony, & c. expreſſed in the Kings Commiſſion to 
them made, as though the ſame offences were done in the ſame Shire; 
and alſo that the departing of ſuch Souldiers, and alſo their retainers, 
if it be traverſed, be tryed in the ſame Shire where they be for ſuch a 
cauſe arre ſted and arraigned. 

Both theſe Acts of 7 H. 7. and 3 H. 8. are perpetual Acs,foz this woꝛd [King] 
includeth all his ſucceſſion. 


¶ Without licenſe of his Captain.] The Statute of 3 H. 8. is without 

licenſe of the Kings Lieutenant there. 
That all the Juſtices in every Shire of England, where any 
ſuch offenders be taken, &c.] This Ac of 7 H. 7. ertends to all the 
Kings Juſfices in every Shire, viz. Juſtices of Afiſe, Caol-delivery, Oier 
and Terminer, and of the Peace. And ik the offender be taken in the County 
where 


Chap. 26. Departing of Souldrers, &c. == 


where the Kings Bench ſet, he may be indiced, ec. there: but this clauſe in 3 

H. 8. is reſtrained to Juſtices of Peace. Thisclauſe in both the ſaid ffatntes is 

cumulative, and foz moze ſpeedy pꝛoceeding with the offender. But admit the 

offender be never taken, yet may he be indicted of Felony in the County where see stan. pl. cor. 
the departure was, and if he appear not, he map be ontlawed, foz by the firtf fe. 168. c. 
clanſe — offence is made Felony, and the ſecond clauſe is affirmative, and not 

p2ivative, 


C He or they ſo offending ſhall not enjoy the benefit of his Clergie.] 
This bzanch in the Act of 7 H. 7. is general, but in the Ac of 3 H. 8. there is an 
exception out of the like bꝛanch, viz. of men being within oꝛders of holy Church. 
Do as it differeth much whether he be indicted upon the one Statute oz the 
other. 

But obſerve what puniſhment the ancient law of England inflicted upon the 
Souldier that departed from the Kings Polk, both befozs and ünce the Conqueff. 

Item qui fugiet à domino, vel ſocio ſuo pro timiditate belli vel mortis, in condu- Lamb. Inter 
ductione Heretochii ſui in expeditione navali vel terreſtri, perdat omne quod ſium leges Edovardi 
eſt, & ſuam ipſius vitam, & manus mittat dominus ad terram quam ei antea dederat. fo 136. 

Foz the expolition of Heretochius and Hexeſlite, ſee the Fourth part of the Inſti- — — 5. 
tutes, cap. Court de Chivalry. r 

Now concerning Armour, Arms, Charges of Souldiers, muſtering of them, 
ec, Dee the Dtatutes in pzint of Confirmat. Cart. 25 E. 1. Vet. Magna Cart. 2. 
parte, fol.35.1 E. 3. cap. 5. 1 8 E. 3. ca. 7. 25 E.3.cap.8.4 H. . cap. 13. 11 H. 7. cap. 

7. and 3 H. 8. cap. 5. and 4 & 5 Ph. & Mar. cap. 3. foz appearing at muſters, cc. 
But 4 & 5 Ph. & Mar. cap. z. an Ad foz having of Yozſe, Armour, and Weap>n 
is repealed by the ſtatute of 1 Ja. ca. 25. 

An Act not in pꝛint, Rot. Parl. Ango 5 H. 4. nu. 2 4. 25. foz arraying and mu⸗ 
ſtering ok men, koꝛ watching of Beacons, xc. 

Reco2ds of Parliament, 4 H. 4. nu. 48. 7 H.4.nu.124.1 Hf. 5. nu. 17. 

Book Caſes, 48 E. 3. 3, 4. 21 E. 4. 17. per Catesby, 9. E.. 26 lib. y. fo. 7, . 

See the Second part of the Inſtitutes, Confirmat. Cart. cap, 5. ubi ſupra, 

— 2 15 E. z. Phelip Maſter del Hoſpit. de S. Katherines caſe, in libro 
meo fo. 83. b. 
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r Ic. cap. ff. 


See the 1. pa't 
of the Inſtitutes. 
$6. 104. 


Sec 32 E. 4. Con- 


opinion of the 
Doctors. 

Pains caſe lib. 9. 
_* , 
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ſulration.5. The 


Chap. 27. 


CAB. xxyvII. 

Of Felony to marry a ſecond husband or 
wife, the former husband or wife li- 
ving. | 


IF any perſon or perſons within his Majeſties Dominions of England 
and Wales, being married, do at any time after marry any perſon 


or pcrſons,the former husband or wife being alive, that then every ſuch 


offence ſhall be Felony, &c. 


This is the firl> Act of Parliament that was made againſt Polygamy. Poly- 
gamia eſt plurium ſimul virorum uxorumve connubium. 


” 


The difference between Bigamy, oz Trigamy, cc. and Polygamy is, Quia 
Bigamus ſen Trigamus, &c. eſt qui diverſis temporibus,. & ſucceſſive duas, ſea tres, 
&c. uxores habuit. Polygamus, qui duas vel plures fimul duxit uxores. 


If any perſon. ] This Law is general, and ertendeth to all perſons, of 
what eſtate oz degree ſoever, 


Ak the man be above the age of fourteen, which is his age of conſent, and the 


woman above the age of twelve, which is her age of conſent, though they be 


within the age ofone and twenty, are within the danger of this law, which ap- 
peareth by this, that this Att ertendeth not to a fozmer marriage made within 


the age of conſent, as hereafter ſhall appear, 


C Being married, & c.] This ertendeth to a marriage de facto, oz voy- 
dable by reaſon of a pzecontrac, oꝛ of conſanguinity, oz of affinity, oz the like: 
fo; it is a marriage in judgement of law untill it be avoided, and therefoze 
though neither marriage be de jure, pet they are within this Statute, 


C Doar any time marry, ] This ſecond marriage is meerly void, and 
pet it maketh the offender a felon, 

And the party and parties ſo offending ſhall receive ſuch and the 
like proceeding, tryal, and execution in ſuch County where ſuch 
perſon or perſons ſhall be apprehended,as if the offence had been com- 
mitred in ſuch County where ſuch perſon or perſons ſhall be taken or 
apprehended. 

See befoze the erpoſition of the Statutes of 7 H. 7. and 3 H. 8. concerning 
departing of Souldiers, ec. 

Out of the generality of this law, there be five erceptions : Firſt, ft ertendeth 
not to any perſon oꝛ perſons whoſe husband oz wife be continually remaining 
beyond the Deas by the ſpace of ſeven years together, By this bzanch-notice is 
not material in reſpec of the Commozancy beyond Sea. 

Secondly, it extends not when the husband oz wife ſhall abſent him oz her 
ſelf the one from the other by the ſpace of ſeven years in any parts within his 
Majeſties Domintons, the one of them not knowing the other to be living with- 
in that time. Here notice is material, in reſpect the Commozance is within the 


Realm, 
R Thirdly, 
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Thirdly, noꝛ to any perſon oꝛ perſons that at the time of ſuch marriage be di- 
vozced by any ſentence had in the Eccleſiaſtical Court. 

There be two kinds of divozces, the one that dillolveth the marriage a vinculo 
matrimonii; as foz pzecontrac, conſanguinity, cc. and the other a menſa & thoro; 
as foz adultery, becauſe that divoꝛce by reaſon of adultery cannot- diſſolve the 
marriage 2 vinculo matrimonii, foz that the offence is after the juſt and lawfull 
marriage. This bzanch in reſpec of the generality of the wozds, pꝛivilege the 
offender from being a felon, as well in the caſe of the divozce 2 menſa & thoro, 
as where it is a vinculo matrimonii, and yet in the caſe of the dibozce-a menſa & 
thoro, the ſecond marriage is void, leaving the fozmer wife oz husband. And it 
there be a divozce a vinculo matrimonii, and the adverſe party appeal, which is a 
continuance of the foꝛmer marriage, and ſuſpend the ſentence, yet after ſuch a 
divozce, the party marrying is no Felon within this Statute, in reſpec of the 
generality of this bzanch, although the marriage be not lawfull. | 

 Fourthly, noꝛ to any perſon oz perſons where the fozmer marriage is by ſen⸗ 
tence in the Eccleſlaſtical Court declared to be void and of no effect, | 

Fifthly, noz to any perſon oꝛ perſons, foz oz by reaſon of any fozmer marriage 
made within age of conſent : Þereby it appeareth that the Pakers of the Law 
intended that this Ac ſhould ertend to every perſon above the age of conſent. 

If the man be above fourteen, and the wife under twelve, oz if the wife be a⸗ 
bove twelve, and the man under fonrteen, yet may the husband oz wife ſo above 
the age of conſent, diſagree to the eſponſals, as well as the party that is under 


"Sf * 
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ths age of conſent ; foz the advantage of diſagreement muff be recipꝛocal. And Trin. 42 Elz. 


ſo it was reſolved by the Judges and Civilians, Trin. 42 Eliz. in the Kings Coram Rege. 


Bench, in a Wizit of Erroz between Babington and Warner. Bo as if either _— Babington 
arner, 


party be within age of conſent, it is no foꝛmer marriage within this Act. 

The offender againſt this ſfatute may have the benefit of his Clergie. 

If he be a Nobleman and Lo2d of Parliament, he ſhall be tryed by his Peers, 
albeit there be no pzoviſion ſpecial foz it: fo2 of common right, (that we may 
ſay it once foz all) in caſe of treaſon, felony, and miſp2iſion of treaſon oz of fe- 
lony (as hath been ſaid befoze) he is to be tryed by his Peers. 


I find that by the ancient law of England, that if any Chziſtian man did Marriage in ſome 


' marry with a woman that was a Jew, oz a Chziſfian woman that married with _ ac Hy 
ce LO 


a Jew, it was Felony, and the party ſo offending ſhould be burnt alive. 
Contrahentes cum Judzis, Judæabus, Pecorantes, & Sodomitæ in terra vivi con- 
fodiantur, &c, Fleta lib. 1. ca. 35. Sect. Contrahentes. 


1 Jac-ca. 31. 


Levit. ca. 13. 
Numb. cz. 53. 
Regiſt. E. N. B. 
234. Br̃e de Le- 
proſo amovendo 
BraR. lib. 5. 

f. 42 T. 2. 

Brit. fo. 39. 88. 


Fleta li. S. ca. 39. 


22 E. 3. Rot. 
Clauſ. 2 parte 
unk. 14. 


Nota. 


C4. XXIII 


Of Felony for any having a Plague-ſore 
upon him, contrary to commandment 
goeth abroad, &c. 


—— . * 


FF any perſon infected wich the Plague, commanded (by ſuch perſons 
as are appointed by the AR) to keep houſe, ſhall contrary co ſuch 
commandement wilfully and contemptuouſly go abroad, and ſhall con- 
verſe in company, having any infectious ſore upon him uncured, ſuch 
perſon ſhall be adjudged a Felon. 


This is felony, albeit no other perſon by ſuch means be infeced, fo; this ſta⸗ 
tute was made to pꝛevent the moſt hozrid and fearfull infection of the Plagne. 
The law was general, and extended to all eſtates and degrees whatſoever, and 
was grounded upon the law of Cod: and the reaſon of the law of the Realm is, 
that the infectious ſick ould be removed from the whole. The party offending 
might have had the benefit of his Clergie. 

Here is a rare Pꝛoviſo, That no attainder of Felony by vertne of this 
Act, ſhall extend to any attainder or corruption of blood, or fortci- 
ture of goods, chattels, lands, tenements or hereditaments. 

In this Pzoviſo thele things are to be obſerved : Firff, that by the aboyding 
of the cozruption of blood, the wifcs dower is impliedly ſaved: foz where the 
heir ſhall inherit, the wife hall be endowed againſt the Heir. Secondly, that 
there ſhall be * no fozfeiture of goods oz chattels, which is rare, and the like we 
habe not obſerved befoze, and by conſeguent the offender may make his Mill 
and Teſtament, and if he do not, the Oꝛdinary ought to grant adminiffration 
of the goods and chattels, as he ought to do in other caſes, 

Thele woꝛds | to any attainder or] muſt be omitted, and the ſenſe to be, to any 


- cozruption of blood, foz (as it is pꝛinted) it is, that no attainder of felony ſhall 


extend to any attainder, &c. | 
This Act is become of no foꝛce foz want of continuance, and is expired ſince 
— wꝛote this chapter, therefoze to be put out of the charge of the Juſtices of 
eace, 


| % Chap. 27 
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CAP. XXIX. 


Of Felony in Jaylers by dureſs of Impri- 
ſonment, &c. by Statute, and by Com- 
mon Law. TE | * 
Y ; 14 E. 3. Ca. 10. 
1* it happen that the keeper of the Priſon, or under-keeper by too CO 
great dureſs of impriſonment, and by pain make any Priſoner that he lier * of 
hath in his ward to become an * Appellor againſt his will, and thereof Priſon. Agli- 


be attainted, he ſhall have judgement of life and member. <6 3 Gueſs or 


Befoze the making of this Statute, if a Jayler had by dureſs of imp2iſon- * An Approver. 
ment made his Pzifoner become an Appꝛover, to appeal honeſt men foz his own 3 E-3. Cor. 255. 
pꝛivate ends, of intent to have of their goods when they were committed to his 
cuſtody, and to retain them in Pziſon without being let to mainpziſe, æ the Ap⸗ 
pellees upon his appeal be hanged:this is Felony in the Jayler by the Common 
Law: but if the Appellees were acquitted, then it was no Felony, but a great 
milpꝛiſion in the Jayler, which was one of the cauſes of the making of this Act : 18 E. 3. Cor, 272. 
foz by this Act, if the pꝛiſoner become an Appzover againf his will, whether the 
Appellees be acquitted, oz attainted, oz after the appzovement not pꝛoceeded , E. 14 
with, and whether the appꝛovement be true oz falle, ſo it be by dureſs of im- E.. 4 f. 
pziſonment, and againſt the will of the Pꝛiſoner, it is Felony, * Foz it is not 1 R. 2. cl. 4. 
lawfull foz any man to ercite oz fir any other to a juſt accuſation, complaint, 0z W. 1. cap. 36. 
lawfull ſuit, foz Culpa eſt ſe immiſcere rei ad ſe non pertinent); (and ſo was a it! H, 4.2.91. 
reſolved Mich. 7. Ja. in the Star-chamber, in Sir John Hollis his caſe, by the 2 OM 
whole Court) much moze to do it by dureſs of Jmpziſonment, moſt of all by a of W. r. ca. 8. 
Jayler, who hath the cuſfody of the pziſoner committed to him, to enfozce him 2 Mich. 7 Jacobi. 
by dureſs to become an Appꝛover. And therefoze this law hath made it Felony in in Curia ſtellar. 
the Jayler oz under-Jayler. _ John Hollis 

¶ Keeper of the Priſon, or under-Keeper, 7] Jfhe be keeper,oz under- 2 as Smile 
Keeper, de jure, oꝛ de facto, by right oz by wꝛong, hs is within the Purview of 13 k. s bar. 253. 
this Statute; | ED 7 fimile, | 


C By too great dureſs of Impriſonment.] Every Impꝛiſonment is 
taken and deemed in Law, duritia, dureſs: alittle addition to it by the Jayler is 
too great dureſs in this caſe, 


¶ To become an Appellor. ] That is, an Appzover, 
C Againſt his will.] Chat is, when the P2iſoner never would have done 8. 
it of his own will, if the Jayler oz under-Jayler had not enfozced him there- 13 R. 2. ſtat. 2. 
unto, . , Cap+3+ 
| 1 E. 2. De frang, 
¶ Judgement of life or member. ] * Theſe words do imply Felony, Jn. 
Foz this offence the offender ſhall have the benefit of his Clergie, Br.Cor. 203. 

b Ik the Jayler keep the pꝛiloner moze ſtraitly than he ought of right, where- 6 Britton fo.18. 
of the miloner dyeth, this is Felony in the Jayler by the Common Law, And Fleta lib.r-c.26. 
this is the cauſe, (as befoe hath bren ſaid) that if a pyiſoner dye in Pꝛilon, the nnn enen. 
Coꝛoner ought to ſet upon him, See befoze Cap. Petit Treaſon fo. 34. how prong -—- py 
Pꝛiloners are to bs demeaned, wr =4 mi 
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14 E.3. ca. 10 
19 H. 7. c 10. 
Lib. 4. ſu. 34. 
Mutcrons calc. 


Parl. 18 E.3- 


Tranſportation of Silver. Chap. 30, 31. 


Hob Gaols are refoyned and united to the office of Sheriffs, ſee this ſtatute 
of 14 E. 3. cap. 10. 19 H. 7. cap. 10. Lib. . fo. 34. Muttons caſe. Add therennto 
Rot. Parl. 1 8 E. nu. 43. and ſo was it decreed in Forteſcues caſe,in the Erchequer 
chamber, Anno 2 Car. Regis. | | 


nu, 43 2 Car. Regis in the Exchequer Chamber, Forteſeues caſe, 


3 H. 5. cap. 1. 
Stat. 1. Raſt. 
Abb. Tit. money 
nu. 27. 


5 H.5 c. C. Stat. 2. 
2 H.. ca. 9. 


Mirror c. 1. ſect. 3. 


Inter les Articles. 
de viels roys or- 
deins. 


Rot. Parl. 17 E. 3. 
nu. 15. not printed. 


— 


1 r XN: 


Of Felony by bringing in, pay ment, or 
receipt of certain money. 


I. is Felony to make, coin, buy, or bring in, and put in payment, &c. 
any Gallcy half-Pence, Suskyn, or Dotkyn. 


The reaſon of this law was, foꝛ that theſe moneys were baſe, and not of ths 
Allay of Sterling, which was ( amongſt others) the cauſe of the making of the 
general law of 9 H. 5. cap. 6, Stat. 2, | 

It is felony to pay, oꝛ receive foz payment any money called Blanks. Foz the 
better underſtanding of this ſtatute, it is to be known, that theſe Blanks were 
white money copned by King H. 5. in France after his victozy at Agincourt,and 
league with France, whoſe Style then was, Rex Angliz, Regens & hæres Fran- 
ciz. And they were called Blanks oz Whites in reſpect of the colour, becauſe at 

the ſame time he coyned alſo a Salus in gold, the Salus being of the value of 
twenty two ſhillings, was of the allay of ſterling: but the Blanks which were 
much moe common, being each of them valued at eight pence, were not of 
the allay of fterling, and therefoze they only were decried by the laid Ag of 
H. - — 
See the the Second part of the Inſtitutes. Artic. ſuper Cartas. cap. 20. 
Foz either of theſe offences of Felony the offender may have his Clergie. 


— 
—— 


„ 
Of Felony for tranſportation of Silver, or 
importation of falſe or evil money, &c. 


D Efendue fuit que nul Argent ſerra tranſport hors del Realm, 

This was the ancient law of England long befoze the Conqueſt. 

At the Parliament holden Anno 17 E. 3. as well the tranſpoztation of ſilver, 
as the umpoztation of falſe and evil money, is enacted by authoꝛity of that Par- 
liament to be Felony, And alſo if the ſearchers mentioned in the Act be afſen- 
ting to the bꝛinging in of falle money, oz willingly ſuffering ſilver oꝛ money to 
be tranſpoꝛted, it is alſo made Felony. But becauſe this Act was never pzinted 
noz tranſlated into Engliſh, and fo2 that there be other things obſervable enacted 
thereby, woꝛthy to ba known, we will tranſcribe the lame, De verbo in verbum 
in proprio Idiomate. 


Le 


Chap. 31. Tranſportatiom of Silver. | T 
Le Parliament tenus a Weſtm, a la Quinzeme de Paſch. du raign 
noſtte Seignior Le Roy Edward Tiers apres le Conquelt Dys 
& ſeptilme. 


| hr accorde eſt de faire une Monoie des bones Eſterlings en Engleterre du a See Britten cap; 
Pois & del x Alay del auncient Eſterling, que avera Jon cours en Engle- 5. fo. 277 Ceſt al- 
terre entre les Grands & la Comune de la terre, & la quele ne ſerra portes 12 — 
hors du royal me dengleterre en nulle mauere, ne pur quec und ue cauſe que ceo Realm. Mirtor ca. 
ſoit. Et en caſe que les Flemings voillent faire bone monoie dai gent grolſes 2. 50 — che 

ou autres accordant en alay es bones eſterlings, que tiel mono e et cours en ES 2 _ £ 


[terre entre Merchaud & Merchand & autres qui la vodroient reſecre $8. 1. Sec inter 
de lour tone gree, iſint que nul argent ſoit por tes hors du Rolalme. 22 
Item eſt accordes & aſſentus, que bones gens & loialx ſoient aſſignes es Elem 3 ; 
Parts de mieres & ailours, ou mieſter ſerra, de faire la ſerche que nul ar- 99 | 
gent ſoit portes hors cla Rotalme en monoie ñ autremer tyforſpris que Is Grands yu _ — bony 
vant ils vont per dela quils perſent aver weſſeals dargent pur ſe er vir ney ſball be. 
lour hoſtels: Et que nul ſoit cy hardy b de porter fauſſe & malvois monoie en 7 3. cap. 3. f 
Roi alme, ſur paine de forfeiture de vie & de membre, & a faire eſchanges tore — 23 3 
a ceux qui paſſeront la miere dior pur lour.boxes E ſterlings a la value. Verb. Sa monye. : 
Item aſſentus et & accordes, que les ditz Sercheours, per cauſe quils fer- n =_ 
ront our offices plus diltagement & plus loialment, © ils eient la tierce partie Artic. ſuper Cartas 
e tote la fanxe monoie.quils purront tro ier porte deins le Roialm a lour prof 1 
fit le meen: Et en meſme la manere eient la tierce partie de la bone monoie 5 e e 
quele / troveront en la miere paſſent hors de la terre. Et en caſe quils ſoient ſecond part of the 
fro des negligents on rebealx a tieux ſerches faire, d que lour terres & tene- 3 x E. z. De 
ment's biens & chateux ſoient ſeiſes en la main le Roy, & lour corps pris, 2 — . 
detenus tanq ue ils eient fait fine au Roy pur lour difobeiſance. Et en caſe _ The «ward «fie 
ſoient e aſſentants ae porter tiels fauxe monoie, & de ſueffrire ſachautece nt TOs they be 
largent ou monoie autrement, (forſpris ques les Grandz quant ilx wont per 1 Thc += of 
dela quils penſent aver weſſ eals dar gent pur ſer dir lour hoſtels come de ſuis 2 if they be neg= 
eſt dit) eſtre meſnes hors du Rotalme, eient judgement de die & de membre. 7 a ES: 
N : | bringing in of falſe 
lem, JI is accorded to make money of good Sterling in England of meney, or wicingly 
L the Weight and Allay of the antient Sterling, which ſhall be wo _ I 
eurrant in England between the Great men and Commons of the Land, 4 
and the which ſhall not be carried out of the Realm of England in any | 
manner, nor for any cauſe whatſoever. And in caſe that the Flemings 
will make good money of ſilver grols or other, according, in allay of 
good ſterling, that ſuch moncy thall be currant in England between 
Merchant and Merchant, and others, who of their own accord will 
receive the ſame, ſo that no ſilver be carried out of the Realm. 
Item, It is accorded and aſſented, That good and lawfull men be 
aſſigned in the Ports of the Sca, and elſewhere where need ſhall be, 
to make ſcarch that no ſilver be carried out of the Realm in money or 
otherwiſe, (except that the Great men may when they go our of the 
Realm, have ſilver veſſels to ſerve their houſes) And that none be ſo 
hardy to bring falſe and ill money into the Realm upon pain of fortei- 
ture of life and member, and ro make exchanges with them that ſhall 
paſs the Sea, of gold for their good ſterling to the value, | 
Ttemy 


94 


Trauſportation of Silvers Chap. 31, 

Item, It is aſſented and accotded, that the ſaid Searchers, becauſe 
they may do their offices more diligently and more lawfully,fhall have 
the third part of the falſe money that they can find to be brought into 
the Realm for their own benefit; And inthe ſame manner they ſhall 
have the third part of the good money which they ſhall find upon the 
Sea paſſing out of the Realm, And in caſe they ſhall be found negli- 
gent or diſobedieng in making ſuch ſearches, that their lands and tene- 
ments, goods and chattels ſhall be ſciſed into the Kings hands, and their 
bodies taken and derained untill they have made fine to the King for 


their diſobedience. And in caſe they ſhall be aſſenting to the bringing. 


in of ſuch falſe money, or wittingly ſhall ſuffer filver or money (except 

veſſels of ſilver for the Great men when they go eur of the Kingdom 

to ſerve in their houſes, as before is ſaid) to be tranſported out of the 

Realm, they hall have Judgement of life and member. 

Jl... offenders in caſe of felony made by this A may have the benefit of their 
ergie. | 


C AZ 


- 8 0 Renee 


Chap. 32. 


- O38 CAP. xXXII 
| 5 
| Of Felony for carrying of Wool, Wool- 
fels, Leather, or Lead out of the Realm. 


of Wools, Leather, Woolfels, or Lead, out of the ſaid Realm ſtatute of 
and Lands, upon pain of ferfeiture of life and member, nor ſhall tran- 
ſport any of the ſaid Wares or Merchandiſes in the name of Merchant 3. Inter 
ſtrangers, nor ſhall ſend or hold their ſervants, &c. in the parts be- vicles roy 


yond the Sea to ſurvey the ſale of the ſaid wares or merchandiſes, or 2298 


ment of gold or ſilver, nor of any other thing in recompence or com- 
mutation, or in the name of payment in the parts beyond the Seas out of 
che Realm and lands abovelaid of merchandiſes ſold in England, Ire- 
land or Wales, touching the Staple, but that all ſuch payment ſhall be 
made ia gold or ſilver, or merchandiſes in England, Ireland or Wales, 
where the contract was made, upon pain of lite and member. 

That no Merchant privie nor ſtranger, nor any other of what con- 
dition that he be, go by land or by water towards wines, or orher 
wares or merchandiſes coming into our ſaid Realm or Lands, in the 
Sea, nor elſewhere to foreſtall or buy the ſame, or in orher manner to 

ive earneſt upon them, before that they come tothe Staple, or to the 
* where they ſhall be diſcharged; nor enter into the ſhips for ſuch 
cauſe, till the merchandiſes be ſet to land to be ſold, upon pain of loſs 
of life and member. | 

No Merchant privie, ſtranger or other, ſhall carry out of our Realm Cap. x53 
of England, Wools, Leather, or Woolfels to Barwick upon Twede, | 
nor elfewhere, nor into Scotland u pon the like pain, nor that any Mer- 
chant, nor any other ſell his Wools, Woolfels or Leather to any of 
Scotland, nor to any other to carry into Scotland : upon the like pain. 

If the Merchants or other people of Ireland or Wales, after they be Cap. 18; 
in the Sea with their merchandiſes, do paſs to any place other than to 
the Staples in England ; it is felony. 


TO Merchant, Engliſh, Welch, or Iriſh, ſhall carry any manner 27 E.3.cap; 3. he 
the Staples 


Mirror cap. x. Sect. 
es artic. per 
es ordeins. 
que nul ne 


2 . leyne hors 
to receive the money coming of the ſale of the ſame, nor take pay- del — 


Cap. 119 


— 


No Merchant or other ſhall make any conſpiracy, confederacy, &c. Cap. 25. 


or ill device in any point that may turn to the impzachment, diſtur- 
bance, defeating, or decay of the Staples, &c. and if any do, and be 
thereof attainted before the Mayor and Miniſters of the Staple, or 
other whom the King ſhall aſſign, he ſhall incur the pain of loſs of life 
and member, 


Item, os auterfoitz fuit orden en & leflatuts de Leſtaple que nul Englois 38 E. 3. cip. s. 


paſfera la mere ove leynes, quires, pealtz lanuts, ne per auter, ſur peine de for- 21 £3 
feiture de vie & member, terres & teuements, biens & chateux: EF accord 
que Ia forfeiture de vie & member ſoit ouſte de tout en leſtatute de Leſtaple, 
& que nul home ſoit impeach per tiel forfeiture de vie & member, cibien in 
temps paſſe come avenir, Ia forfeitare des terres & tepenzept S, biens &. 
Gateux abeant en ſa force, The ſame in Engliſh, | 

Q 2 Alſo, 


a. 3. & 
Kar, Stapulæ, 


18 H. 6. cap. 15. 
Stanf. Pl. Cor. 37. b. 


Tranſportation of wooll. Chap. 32; 

Alfo, where heretofore it was ordained in the ſtatutes of the Staple; 
that no Engliſh man ſhould paſs the Sea with Wools, Leather, Wool- 
fels, nor by other, upon pain of forfeiture of life and member, lands 
and tenements, goods and chattels. It is accorded that the forfeiture 
of life and member be ouſted in the whole in the ſtature of the Staple, 
and that no man be impeached by ſuch forfeiture of life and member, as 
well in times paſt as to come, the forfeiture of the lands and tencments, 
goods and chattels, being in his force. SEA 

By the expꝛeſs letter of the body of this Law, the fozfeiture of life and mem⸗ 
ber is ouſted de tout in the ſtatute + therefoze it is holden that the felony is taken 
away thzoughout the ſtatute, but the fozfeiture of lands and goods remaineth 
by the erp2els letter of this Ac, 

By the Statute of 18 H. 6. No man ſhall carry Wool or Woolfels 
out of this Realm, to other places than to the Staple at Callice, without 
the Kings licenſe, upon pain of felony, & c. And that as well Commiſ- 
ſioners aſſigned, as oe POR in every County where ſuch Wools 


and Wooltels ſhall be ſo carried, have power and authority to enquire 


a Compoſ. de pon 
deribus vet - Mag. 
Carta, 2 part. fo. 3 1. 
Saccus lanæ. Rot. 
Parl. 27 E. 3. nu. 53 
b Compoſit. de pon- 
deribus, ubi ſupra, 


of the premiſes, and them to hear and determine, &c. 

But this Act extendeth not to Wools which ſhall paſs the ſfrait of Marroke. 
And this is a perpetual law, and cannot be expired, as it is ſuppoſed in the laſt 
imp;eſſion of the ſtatutes at large, but it extendeth only to Wools and Mool⸗ 
fels. The offender herein may have his Clergie. Ts 

And foꝛ the better underſtanding of antient Statutes and Recozds concer- 
ning Wools, it is neceſſary to explain certain woꝛds and terms. By the ffatute 
of 25 E. 3. cap.9. A ſack of wool contains but twenty fir ffone, and every tone 
fourteen pound, where befoze it was a twenty eight ſtone. | 

Pocket of Wool, unde Pochetum, that is, a little poke o; ſack containing 
half aſackof wool, Sarpler, unde Sarpleia, is alſo half a ſack, and is derived 
from the French woꝛd Sarpillier, which ſignifieth a Wrapper, within which 
wzapper half a ſack is contained, ** | | 

b AWeigh of wool, unde Wag, is half a ſack. 3 

A Tod oz Toit of wool, unde Toddum lanæ, containeth two ſtone, and is de⸗ 
rided from the French wozd Toilet, which is a Mrapper, within which by uſags 
two ſtone of wool is foulded: ſome fetch it from the Flemiſh wozd Dodderem, 
which ſigniffeth nectere, to weave, becaule it is woven into cloth, Petra lane is 
aStone of wool ſo called, becauſe the weight, being a Stone, contains fours 
teen pound. 


£47) 


Chap. 33,34: 


— 


C 
Againſt tranſportation of Iron, Braſs, Cop- 
per, Latten, Bell- metal, Pan- metal, Gun- 


metal, or Shroof- metal, (Tinn and 
Lead only excepted.) 


T tranſpoztation ok theſe are prohibited by divers Acts of Parliament 8 E. 3. cap.s; 
upon the penalties therein expꝛelled. And hereby is prohibited the tran⸗ 33 H. 8. cap. 7. 
ſpoꝛtation of any Guns whatſoever, a neceſſary law, and wozthy of due execu⸗ E 6. cap. 37. 


tion. : See rhe penalties in 


And we have obſerved, that God hath bleſſed this Realm with things fo? the pd * 
defence of the ſame, and maintenance of trade and traffick, that no other part of tough to be Co 
the Chziftian Wozld hath the like: viz. Jron to make Guns, cc. moze ſer- weak, Ferrum a fe- 
viceable and perdurable than any other, Secondly, Timber foz the making and riendo. Timber is a 
repairing of our Navie, and eſpecially of the knees of the ſhips, better than any we in old 
other. Thirdly, our Fullers earth is better fo2 the fulling of our cloth than ne N emzum. 
any other. Fourthly, our Wool makes better cloth, and moye laſting and defen- Latine, Liani mate- 
ſible againſt wind and weather, than the wool in any Nation out of the Rings ri, vel Lignum ædi- 
Dominions; and many other ſpecial gifts of God, | ficarorium. 

But here will we tay, and p2ay, that nonsof theſe may be tranſpszted foz - Terra fullonicgs 


many inconveniencies that will follow thereupon, 


— — 


CAP. XXXIV. 
Of Felony for ſtealing of a Faulcon; 


Very perſon that findeth any Faulcon, Tercelet, Lanner or Lanne- 37 E.3.ea6.r5; 
ret, or any other Faulcon that is loſt of his Lords, that forthwith 
he ſhall bring it to the Sheriff of the County, and that the Sheriff make 
proclamation, &c. and if any ſteal any Hawk, and the ſame carry a- 
way, not doing the Ordinance aforeſaid, it ſhall be done of him as of 
a chief that ſtealeth a horſe or other thing. | | 2 
The Statute of 34 E. 3. inſlided the pendilty foz the concealing and taking 34 E. 3.cap. 22. 
away of the Pawk, two years impꝛiſonment, and the pꝛice of the Hawk to the 
Lo2d, if he hath wherewith, and if not, hs ſhall the longer abide in Pꝛilon. 
This Ac of 37 E. 3. maketh the offence Felony, Ns 
The new pꝛinted book of the Statutes at large, inſtead of theſe wozds, (oz printed for rhe Scci- 
any other Faulcon) hath, oꝛ any other Hawk, | ety of Stationers, 
J have ſeen ſome manuſcripts(in theſe wozds)in the oꝛiginal tongue, whers- 16:8: 
in the Statute was publiſhed, Que quecunque perfon que trove Faucon, Terce- 
let, Lanier, ou Lanyret, Auſtor ou auter Faucon, And both theſe differ from the 
truth of this law, Foz the firſt ertendeth this Ac to any Hawk whatſoever, . 1 
And the manucript to Auſtor o; Autor, a Goſhawk, whereas in truth, this . 


lab extendeth only fo ſuch as be of the kinde of Faulcons, being long- onal goods, &c. 
winged Hawks, which many times by flying far off are off, and not to — | 
| ſhoꝛt 


N 
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L b 8. o. 2 75 28. 
In calu principis. 


10 E. 4. 1. 7 R. 2. 
barr 241. Lib. 5. 
fe. 108. Sir Henr. 


Conſtables calc. 


1 4 El. Dier 307. 
F nes cale. L ib. 7. 
10. 17. in caſe de 
dwanz. 


Stealing of Hawts- Chap. 34: 
ho:t-winged Þawk, as the Goſhawk, the Tercel of the Coſhawk, the Spar- 
hawk, gc. And in the body of the Ac this woꝛd (Faulcon) is ever uſed, and not 
this woꝛd (Pawk) as hereafter appeareth. Me would have been glad to have 
cleared this point by the Recozd of the Parliament Roll, but the Roll of this 
Act is not to be found, and yet being a general law, the Judges are to take no- 
tice thereof: and that which J have ſet down as the wo2ds of the Law, agreeth 
with the firſt impꝛeſlion thereof, and with all ſucceeding impꝛeſſions laving the 
laſt. 


C Every perſon, | This is a goneral Law, and extendeth to all perſons 
of what degree oz lex ſoever, 


C That findeth. ] Note by the Common Law the felonious taking of any 
Dawk long-winged oz ſho:t-winged, from the Peark, gc. oz from the perſon of 
any man, with a mind to ſteal her, is robbery: but the finding of a Faulcon, 
though he concealed, denied, oz ſold her, was no felony, but by this Act, 


C Any Faulcon. ] By this and the laſt woꝛds, or any other Faulcon, it aps 
peareth that only Faulcons are within this Law, as beũdes thoſe that ars here 
named, the Gerfaulcon, Girofalco, oz Ardearius, and the Tercel which is called 
a Jerkin, and the Lanner is called Falcunculus. But the Perlyn which is callcd 
Eſalo, and the Hobby which is called Alaudaria, though they be long-winged 
Hawks, vet being not of the kind of Faulcons they are not within this Sta⸗ 
tute, neither is any ſhozt-winged Hawk, as the Goſhawk, the Tercel ok the 
Goſhawk, oz the Dparhawk, xc. as hath been laid, within this Act, 


C Tercelet.] This is the Tercel of the Jaulcon called a Tercel gentil, 
the male of the Faulcsn called Terciolus,quia tertia parte minor fit femella,becauſs 
the Tercel is a third part leſs than the Female. | 


Lanner and Lanneret.] Thefe /as hath been ſaid) are of the kind of 
Faulcons, which appeareth not only b the name Falcunculus, but by the woꝛds 
5 ye Act, foz having named the Lanner and Lanneret, it is ſaid, oz any other 

Faulcon, 

Albeit theſe Bawks that Call be ſo loſt, have no Uervels, yet muſt the finder 
carry them to ths Sheriff, foz Uervels are not required by this At. The only 
thing that the finder is to do to ſave himſelf from Felony, is foꝛthwith (the woꝛd 
mp oziginal is maintenant) after his finding to carry the Hawk to the She⸗ 
Tit. | | 


C That is oſt of his Lords. } Lozds are taken here fo; the owners, the 
* in the o2iginal is Seignior, which ſignifieth as well a P;opzietary, as a 

C To prove reaſonably. ] This is not intended accozding to the general 
ſenſe of this woꝛd (pꝛoof) that is, by a Jury of twelve men, but (reaſonably.) 
that is, by Uervels, oz by Parks, oz by other pꝛook to the Sheriff, 


¶ And if any ſteal any Hawk, &c: ] The concealing and carrying a- 
way of the Hawk, not bꝛinging the ſame to the Sheriff accoꝛding to this D2di- 
nance, is adjudged a ſtealing by this Act, And pet if a man find goods, and con- 
ceal oz deny them, it is no Felony, | | | 


¶ As of a Thief that ſtealeth a Horſe. ] Put yet by the Common 
Lab one hath not as good and abſolute a p2operty in Hawks, being feræ na- 
tura, and reclaimed foz delight and pleaſure (fox they may become wild a⸗ 
gain, and return to their natural liberty) as in a Mozſe o2 any other thing ok 
pzofit: but ths concealing and carrping awap of the Hawk reclatmed, being 
fonud 


\ 


Chap. 34,35: Congregations, Ge. by AMaſots, 949 


found was no felony befoze this ſtatute, no moꝛe than any thing of pꝛroft, be⸗ 
cauſe the party came ts the Hawk by finding, See moze hereof in the Chapter 
of Larceny, A Haluk that is not reclaimed is nullius in bonis, but occupanti con- 
ceditur, and he that fieſt getteth the Hawk, enjoyeth it. | 
In this Ac four things are tobe obſerved. Firfk, that the Sherif muſt make 
pꝛoclamation in all the good Towns of the County that he hath ſuch a Faulcon 
in keeping. Decondly, if none come to challenge the Faulcon within four , | 
moneths, if the finder be under the degree of a Gentleman (which here is cal- Tho ſhall be 
led un ſimple home) the Sheriff ſhall have the Faulcon, paying reaſonable coſts, 1% Gentle 
tc. Thirdly, if the flader be a Gentleman, and no challenge by the owner with⸗ man; See che 
in four moneths, then he ſhall have the Faulcon, paying reaſonable coffs, &c, ſccond part of 
ourthly, it is to be obſerved, that in theſe two later bꝛanches, the laft p2inted che Inſtitutes 
ook hath this wozd (Hawk: ) but in the oziginal, and all the other p2inted - _— of 
Books, the woꝛd is (Jaulc on) under which wozd, all the reſt mentioned 111 fl. 5. c. f. 
this Act are included, | 1 See bef re c. 23. 
Foz this offence of Felony the offender ſhall have the benefit of his Clergie, 3 Jac. ca. 4. Verb. 
fo; at the time of the making of this Act, he that had ſtoln a hozſe; ſhould have 2 it any 


had his Clergie. Dee Stanf. Pl. Coron. fo. 57. 


— 


CAP. XXXV. 


Congregations, &c. by Maſons in their 
general Chapters, &c. 


— 


T is ordained and eſtabliſhed that no congregations and confedera- 3 H.s. u. t; 
cies ſhall be made by Maſons in their general Chapters and aſſem- 

blies, whereby the good courſe and effects of the ſtatutes of Labourers 

are violated and broken, in ſubverſion of law; and if any be, they that 

cauſe ſuch Chapters and Congregations to be aſſembled and holden, 

ſhall be adjudged Felons. 

The cauſe wherefoze this offence was made Felony, ia, foꝛ that the good courſe :; E. 3. de ſervĩ- 
and effec of the ſtatutes of Labourers were thereby violated and bzoken, Now encibus c1.x. &c. 
all the ſtatutes concerning Labourers befo1e this Act, and whereanto this Ag 25 E. 3. De ſerr:< 
doth refer are repealed by the ſtatute of 5 Eliz. cap. 4. whereby the cauſe and — 
end or the making of this Act is taken away,and conſequently this Act is become 
ok no fozce oz effect: foz ceſſante ratione legis, ceſſat ipſa lex. And the indicment 
of felony upon this ſtatute muft contain, that thoſe Chapters and Congregations C gante caula 
were ta the violating and bꝛeaking of the good courſe and effect of thoſe ſtatutes ſeu ratione legis, 
of Labourers, which now cannot be (o alledged, becauſe thoſe ſtatutes be re- ceſſit ipſa lex. 
pealed. Therefoze this would be put out of ths charge of Juſtices of Peace 14 1.7 : 3 
wzitten by * Paſter Lambard. kr = de 
fimile 10 E.3,8, Account per Shard, 36 H. 6. Examination 14. Lambard pag. 2 17. Vie Stanf. 37.b. fn 


13 R. 2. Stat. 2, 
cap. 3. 


Regiſt. fo. 6 1.0. 


Ibidem 6b. 
Ibid. 6 1. b. & 63. 


ag . orbe & 
los. legibus. 


Chap. 36. 
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CAP. XXXVI. 


Of Felony by bringing in of Bulls of Ex- 
communication, c&c. 


E any man bring or ſend into this Realm, or the Kings power, any 

Summons, Sentence, or Excommunication againſt any perſon of 
what condition that be be, for the cauſe of making motion, aſſent or 
execution of the ſtatute of Proviſors, he ſhall be taken, arreſted, and 
put in Priſon, and forfeit all his lands and tenements, goods and chat- 
tels for ever, and incur the pain of life and member. And if any Pre- 
late make execution of ſuch Summons, Sentence or Excommunication, 
that his Temporalities be taken, and abide in the Kings hand till due 
redreſs and correction be thereof made. And if any perſon of leſs 
eſtate than a Prelate, &c. make ſuch execution, he ſhall be taken, ar- 
reſted, and put in Priſon, and have impriſonment, and make fine and 
ranſome by the diſcretion of the Kings Counſel, = 


By the Common law when any perſon either Eccleſiaſtical oz Tempozal, 
Chould by pzetert of fozein power impugne oz attempt to fruſtrate any of the 
laws of the Realm, there lyeth a Writ called Ad jura regia: if it were by an 
Cccleftaffical perſon beneficed within this Kealm, then the Writ is, 

Rex, &c. Salutem. Turbamur, nec immerito, & movemar dum illos qui ſub 
noſtro degunt dominio, & ibidem beneficiis & redditibus honorantur, quo præ- 
textu in defenſione, & tagione jurium Regiz Coronæ noſtræ ipſos nos aſſiſtere con- 
deceret, eadem jura erectis contra nos ſervicibus conſpicimus ſatagentes pro viribus 
impugnare, &c. | | 

The general Writ is, Rex, &c. Ad jura Coronæ noſttæ integra & illæſa pro vi- 
ribus conſervanda, eo amplius curam & operam adhibere nos convenit ſtudioſam, 
quod ad hoc ex debito aſtringimur vinculo juramenti, & alios conſpicimus, ad ipſo- 
rum jurium ener vationem anhelare : and particularly againſt Pꝛoviſtons. Do as 
Pꝛoviſions, ec. were, as by theſe w2its it appeareth; againſt the Common law 
of the Realm, but ſufficient puniſhment was not thereby inflicted: therefoze 
this and other Statutes were made. . | 

And here it is woꝛthy of conſideration, how the laws of England are not de⸗ 
rived from any fozein law, either Canon, Civil, oz other, but a ſpecial law ap⸗ 


phꝛopꝛiated to this Kingdom, c moſt accommodate and apt fo2 the good govern- 


ment thereof, under which it hath wonderfully flouriſhed, when this law hath 
_ put in due execution: and therefoze as by ſituation; ſo by law it is truly 
aid 

: Et penitus toto * diviſos orbe Britannos. 


I If a man.) Though theſe wozds be general, yet they extend not to Ec⸗ 
cleſiaſtical perſons, becauſe there is ſpecial pꝛoviſion foz them after in the Ac. 


Any Summons, Sentence or Excommunication.] Þereby are pzoki- 


bited the Popes · Bulls of any ſentencs oz excommunication, #c, and pꝛoceſs of 
Summons. 


It 


G Receiding 4 Feſuite, Ge. | 8 

It appeareth by our Boks that the bzinging of any Bull of Ercommunica⸗ 
tion into the Healme againſt a ſubject, was againſt the Common Law of Eng⸗ 
land in reſpect it gave way to foꝛaine authozity. Add ſo it was holden in the 
time of E. 1, and E. 3. &c, long befoꝛe this Act, and ever ſince. 


¶ Or execution of the ſaid ſtature of Proviſors.] iz. 25 E, z. de Pro- 
viſoribus D 25 E. 3. c. 2 2. 27 E. 3. cap. 1. 3 8 E. 3. ſtat. 2. c. 1. & 4, 


¶ Incurre the paine of life and member.] à That is, of felony as hath 
been often ſaid befoꝛe. This puniſhment is altered by the ffatute of 13 Eliz. 
cap. 2, as hereafter in this Chapter ſhall appear. 


¶ And it any Prelate make execution, 8c, ] This and the next fol- 
lowing bꝛanch ertend to Eccleſiaſticall perſons. The puniſhment in both 
theſs bꝛanches, and in the fozmer allo is altered by the ſtatute of 13 El, c. 2, 
Fo: thereby this offence is made High Treaſon, (b) as well in perſons Eccleſi⸗ 
aſtical, as tempoꝛall: which Ac, an» the cauſe of the making thereof you may 
read in the caſe De Jare Regis Eccleſiaſtico, ubi ſapra, 


CafP. X 


Of Felony in receiving a Jeſuite, Semi- 


nary Prieſt, &c. 


EV, perſon which ſhall wittingly and willingly receive, relieve, 
comfort, or maintain any Jeſuice, Seminary Prieſt, or other 
Prieſt , Deacon, or Religious, or Eccleſiaſticall perſon (made by 
authority from the See of Rome ſince the Feaſt of Saint Jobn Baptiſt 


An. 1 Eliz, born within this Realme) being at liberty and out of 


hold, knowing him to be a Jeſuite, &c. ſhall for ſuch offence be ad- 
judged a felon without benefit of Clergie. 
The cauſe of the making of this ſtatute of 27 Eliz, againſt Jeſuites and Se- 


minary Pꝛieſts, cc. and their receivers, you map reade at large, Lib; fol, 38; 


39, in the caſe De jure Regis Eccleſiaſtico. 


101 


11 E. 3. Certif. s. 
30. El. p- 3 

19 E. 3. Quare 
non admiſit. 7. 
Brock. Pre- 
munire 10. 

11 H. £69 76. 
14 H. 4.14. 

7 E 4.14. 

20 H. 6. 1. 

35 HH 6. 42. 

F. N. B. 64. f. 
Lib. 5. fo. 12. 

in Caudries caſe. 
a W. z. cap. 24. 
1 E. 2. de Frang. 
priſonam. 

28 E. 3. c. 3. 

13 R. 2 ſtat, 2. c. 3 
9 E. 4. 26. 

Br. cor. 203. 

b Lib. 5. f 35, 36. 
& c. De jure Regis 
Eccleſ. 


27 Eli. e. 1. 


Clergie taken aways 


35 Eliz. cap · . 


1 & 2 Ph. & Mar. 
cap. 4. 
5 Eliz. cap. 20. 


CeAP. XXXPIII. 
Olf Felony in Recuſants concerning 
Ab juration. 


which by the tenor and intent of this Act is to be abj ured, ſhall te- 

fuſe to make abjuration, or after ſuch abjuration made ſhall not 
goe to ſuch haven, and within ſuch time, as is by this Act appointed, 
and from thence depart out of the Realme, according to this preſent 
Act, or after his departure ſhall return into any of her Majeſties 
Realmes or Dominions, without her Majeſties ſpecial licenſe. in that 
behalf firſt obtained; that then every ſuch perſon ſo offending ſhall 


I Fany Recuſant (other then a Popiſh Recuſant or a Feme Covert) 


be adjudged a Felon. 


If any offender againſt this Ac befoze he oz they be required to make abjura⸗ 
tion, repair to ſome Pariſh Church on ſome Sunday oz Feſtiva l day, and then 
and there heare Divine Service, and make ſuch ſubmiſlion as by the Ac is pze- 
ſcribed : then the laid offender is clerlpy to be diſcharged, 

The offender ſtall fozfeit his gods and chattels, and his lands during his life 
only, the offence ſhall wozk no loſs of dower oz corruption of blod, and the 

heire to inherit. The offender ſhall not have the benefit of his Clergie. 


— 


—— 


„ Fr. XXALF. 
Of Fel ony in Egyptians, &c. 


F any outlandiſh people, calling themſelves, or being called Egyp- 

tians, ſhall remain in this Realm, or in Wales, one moneth, at one 
or ſeveral times : and if any perſon being fourreene yeares old, 
which hath been ſeen or found in the fellowihip of ſuch Egypriaps, or 
which hath diſguiſed him or her ſelf like to them, ſhall remain here 
or in Wales by the ſpace of one moneth, either at one or ſeveral times, 
it is Felony. 

Che offender ſhall not have the benefit of his Clergie. 


* 


Cap. 38,39. 


Cap. 4,41. 


ERGY 


CAT X& 
Of Felony in dangerous Rogues. 


1. any dangerous Rogue that was baniſhed the Realme or adjudged 39 Eliz. cap. 4. 
perpetually to the Gallies, have returned into the Realme without 1 Jac. cap. 7. 25. 
lawfull licenſe or warrant, it is felony, the felony to be tried where 
the offender is apprehended. | 
The offender may have the benefit of his Clergie. 
If any Rogue after he hath been branded in open Seſſions with a 
Roman R. upon the left ſhoulder, or ſent to the place of his dwelling 39 Eliz. c, 4. 
where he laſt dwelt by the ſpace of a yeare, or the place of his birch, a 
to be placed in labour, have offended againe in begging, or wandering 
contrary to the ſaid Statutes, it is felony, to be tried in the County 
where the offender ſhall be taken. 
The offender againſt this bzanch ſhall not have the benefit of his Clergie. Dat ate 
Mendicus non erit.inter vos, There ſhall be no begger among you, = —_— 
Ordeine fuit que les poures fuiſſent ſuſteinus per les Parſons, Rectors, & les Pa- Inter les Art. per 
rochians cy que nul ne moruſt per default de ſußeinance. viels Royes or- 


8 


Dee an ancient Oꝛdinance in 50 E. 3. concerning Ribauds and fturdy Beg⸗ deins. 


Rot. Par. 50. E. 3. 


gers, that they be dziven to their occupations oz ſervices, oz to the place from 1 4. 
whence they came, Brit. 49. b. 


4 


Of Felony by Forgery in the ſecond De- 
gree. 


17 any perſon oꝛ perſons being once condemned of any of the foꝛgeries men⸗ 5 Elix en 


fioned in the Ac, ſhall after ſuch his, oz their condemnation, eft-ſoones com⸗ 
mit oz perpetrate any of the ſaid offences in foꝛme in the ſaid Act mentioned, 
that then every ſuch ſecond offence ſhall be adjudged felony, But no attainder 
of this felony ſhall extend to take away dower, noz to cozruption of blood, oꝛ diſ- 
heriſon of the heire. | 

Jn 43 Eliz, Markham was attainted of felony upon this branch in the Kings Marchams caſe co- 
Bench foz a ſecond fozgery of many of the Panoꝛs and Lands late of Sir Tho- ram Rege. 
mas Greſham Knight, and was executed therefoze. 43 Eliz. 

This felony is to be heard and determined befoze Juſfices of Oier and il. 30. Eliz. co- 
Terminer, and Juſfices of Aſize in their Circuit. And albeit that Juſtices of ram Rege. 
Peace have power to heare and determine felonies, treſpaſs, #c, yet are they not Lib. 9.fo. 118. b. 
included under the name of Juſtices of Oier and Terminer : foꝛ Juſtices of Oier Smichs caſe. 
and Terminer are known by one diſfinc name, and Juſtices of Peace by ano- 3 g 
ther. But the Juſtices of the Kings Bench are Juſtices of Oter and Terminer Hi 
within this Statute. 

The offender ſhall not have the beneft of his Clergie. 

Ser hereafter in the expoſition of this ſtatute foꝛ the firſt offence, where inci- 
dently there ſhall be moze ſaid 2 ſeto id offence, 3 

2 = 


CAP. XLII. 


Of Felony for conveying of any Sheep a- 
liveout of the Realm in a ſecond degree. 


No manner of perſon ſhall bring, deliver, ſend, receive, or take, 


* rg x 1 or procure to be brought, delivered, ſent, or received into any 
1K. 6. — ſhip or bottome any Rams, Sheep or Lambs, or any other Sheep a- 


live, to be carried and conveyed out of this Realm of England, Wales, 
or Ireland, or out of any of the Queens dominions, upon pain that 
every ſuch perſon, their aiders, abetters, procurers, and comforters, 
ſhall for his and their firſt offence; forfeit all his goods and ſuffer im- 
priſonment one whole year without bayl or mainpriſe; and at the years 

113 end in ſome market town in the fulneſs of the market have his left hand 
His let hand cutoff. cut off, &c. And that every perſon eftſoons offending againſt this 
ſtatute ſhall be adjudged a Felon, &c. 


But this Act ſhall not extend to any coꝛruption of blod, oz loſs of Dower. 
This felony is to be heard and determined befoze Juffices of Oier and Termi- 
ner, Juffices of Gaol-Delivery, and Juſfices of Peace. And the offender may 

have the benefit of his Clergy, as well in caſe of the cutting off his hand as in 
caſe of felony, Dc Stanford 37, b. 


CAP. XLIII. 


Of Felony in ſervants that imbeſill their 
Maſters goods after their deceaſe. 


33 H. 6. c. 1. F any of the houſhold ſcrvants of any perſon ſhall after the deceaſe 

]-: their Lord or Maſter violently and riotouſly rake and ſpoil the 

| goods which were their ſaid Lords or Maſters, and the vans di- 

2 This extends to 11ribuce amongſt them, that upon full information (a) to the Chan- 

8 of the ce. Our of England for the time being by the (b) Executors or two of 

b This extends to the tem, Of ſuch riot, taking, or ſpoil made, the Chancclour by the ad- 

Adminiſtrators, and vice of the Chief Juſtices, and Chief Baron, or two of them, ſhall 

allo it there be hut have power to make ſo many and ſuch writs to be directed to ſuch 
one Executor or Ad- . . 

trace, Sherifs, as to them ſhall ſeem neceſſary, to make open proclamation 

in ſuch ſore, as by the Act is preſcribed, roappear in the Kings Bench, 

&c. and.if any ſuch writ be retorned, &. then if the ſaid perſon or 

perſons make default, then he or they making default ſhall be (c) at- 


c Attainted by inted of : 
force of this Act of 8 felony 


Parliament upon de- : 
fault. See the like ma · The offenders (ta!l have the benefit of their C!ergy, 


ny times in the Parliament Rolls. Rot, Parl. x5 H. 6. nu. 14 & 15. Rot. Parl. 18 . 6. num. 28. 


CA. 


, FF 89w*- 


CAP. X LIV. 


Of Felony in ſervants that imbeſill their 
maſters goods committed to their truſt 
above forty ſhillings. 


Cattels of his or their maſter, or miſtris, ſhall be delivered to 27. H. 8.c.17- 
keep, that if any ſuch ſervant or ſervants withdraw him or them 38 H. 8. c. a. 
from their ſaid maſters oc miſtreſſes, and goe away with the ſaid ; Ell 10. 
Caskets, * money, goods or cattels, or any part thereof to the 
intent to ſteal the ſame, contrary to the truſt and confidence in him or 
them put, & c. Or elſe being in ſervice of his ſaid maſter or miſtris, 
without the aſſent and commandment of his maſter or miſtris, imbeſill 
the ſame or any part thereof, or other wiſe convert the ſame to his 
own uſe, with like purpoſe to ſteal it: If the Caskets, Jewels, money, 
oods or cattels be of the value of forty ſhillings or above, ſhall be 
, and adjudged Felony. | 
Concerning the value, (to ſpeak it once foz all) Tantum bona valent, quantum 
vendi poſſunt. — 
This Act extendeth not to any Appꝛentice oz Appzentices, noz to any ſerbant 
within the age of eighteen years, at the time of the offence committed, 
Vide Dier 25H. 8. f. 5. 
By the ſtatute of 27 H. 8. the offender was cuffed of his Clergy, but that Act Dicr 25 H8.£.5. 
is repealed by 1 E. 6. c. 12, So as at this : day the offender may have the be⸗ 1 E 6. c. 12. 
neſt of his Clergy. 


C Shall be delivered by his or their Maſter or Miſtris,] Pier 26 fl. 8. 
Ik the maſter deliver an obligation to his ſervant to receive the money there- 1 OM 
by due, and the ſervant receive the money of the oblige, and goeth away with Indi ment upon this 
the ſame with intent to teal the ſame, this is no,ofence within this ſtatute, ſtatute. Lamb. Inter. 
becauſe he had not the money of the delivery of his maſfer : and if he had gone Preſidentes. 
with the obligation with intent, ut ſupra, it had been alſo out of this Aa, be- 
cauſe it was a choſe in Action. So if the maſter deliver to his ſervant wares 
oʒ merchandizes to ſell, and ſelleth the ſame and goeth away with the money 
as befoꝛe, this is no offence within this ſtatute foz the cauſe afozeſaid, Ser 
Stanford 37. h. 


F< ſervant to whom any Caskers, Jewels, money, goods, or ,,y,. .. 


CHF. 


22 H.8. c. 11. 
3 & 3 Ph, & Mar. 
c. 19. 


43 El; cap, 13. 


See before 


C.I2. f. 61, 63. 


3 H. 7. Co 2. | 


Vide 1 H. 5. c. 6. 
ſimile de Gales, 


* Blackmail is 


explained by the 


Act it ſelf. 


Stanf. fo, 36. 2. 


18 E.3.cor. 272. 
27 Aſſ. p. 63. 
Georges calc. 


« 


Cap.45,46. 


CAP. XIV. 


Of Felony to cut down or break up the 
Powdike in Marſhland in Norff. 


Eur perverſe and malitious cutting down and breaking up of 
any part of the new dike called the Powdike in Marfhland in 
the County of Norff. or of the broken Dike called Oldfield Dike by 
Marſhland in the Iſle of Ely in the County of Cambridge, or of any 
other Bank being parcell of the Rinde, and uttermoſt part of the ſaid 
Country, is adjudged Felony. 

The Juffices of Peace have power to enquire of, and to hear and determine 
this felony, The offender may have the benefit of his Clergy, 

Some lap that this is a pꝛivate Act, but it is publicum in privato, foz the 
danger is publike though the place be pꝛibate, and doth concern multitudes of 
people, and the Sea is ſuch an immenſe creature, as who can withſtand it 
without length of time, infinite damage, and loſs, and extream charge and 


coſt ? | 
Der the ſtatute of 43 El. cap. 13. whereby in the Counties of Cumberland, 


Nozthumberland, Weftmerland and the B. of Dureſme * carrying away oz 


detaining of any perſon againſt his will, oz imp2tioning him o2 them to ran- 


ſome them oz to ſpoil them, upon deadly fend oꝛ otherwiſe, oz ſhall receive ez 
carry * Black mail, oz give Black mail fog pꝛotection, cc. is made felony without 


benefit of Clergy, : 


vw 


CAP. ALF. 
Of one of the Grand Enqueſt being one 


of the Indictors of any perſon or perſons of treaſon or felony 
and diſcover openly what perſons were ſo indifted, &c. 


Dis by ſome opinion in our boks was Holden foz freaſon, oz felony, and 
hereof divers reaſons were yielded, 

Firft, that ſuch diſcovery was againſt his vath, but that could not be the 
reafon, foz perfury was neither treaſon noz felony, 

Secondly, others did hold, that by this diſcovery the parties indicted of frea- 
ſon oz felony might flee oꝛ eſcape, but that can be no reaſon ; foz this diſcovery 
without moꝛe, can neither make him p2zincipal noꝛ accefſazy, 

Thirdly; others that endeavour fo confeſs and avoid the Authoaities in this 
caſe in law, are of opinion, that in thoſe times the intent of a man, in ci 
minalibus, was much reſpected, in as much as In criminalibus voluntas repu- 
tabatur pro facto, and that by this open diſcovery, &c, his intent appeared, 
that they might flee oz eſcape. And now it is agreed on all parts, that at 2 


Cap. a nl Larceny or Theft. „„ 
day ſuch diſcovery is neither freaſon noꝛ fclony : and the rather, fo2 that no per⸗ 
ſon ever died koꝛ ſuch diſcovery. In Georges caſe, in anno 27 Lib, Aſſ. upon his 
Indictment he was acquitted, But certain it is, that ſoch diſcovery is accom- 
panied with perjury, and a great miſpꝛiſion to be puniſhed by fine and impꝛi⸗ 
ſonment. 


CA. XLII. 5 
Of Larceny or Theft by the Common 
Law. 


Aving thus far pzoceded, we are now come to Larceny, which cometh 
from Latrocinium, and from Latrocinie, by contraction, oz rather abuſe, to 
The Mirroz firſt deſcribeth Larceny, and then explaineth it. Larcine eſt 
priſe d' autre moeble corporelle trecherouſment contre la volunt de celuy a J il eſt 
p male egaigne de la poſſeſſion, ou del uſe. Then dothhe explain and ſhew the 
reaſon of the pꝛincipall wozds thereof, 

Priſe eſt dit, car baile neſt my title de laroun; ne livery en le caſe. 

Moeble corporelle eſt dit pur ceoq en biens niènt moebles, ou nient corporels, 
ficome de tre,rents, & des Advovſons dẽ Eſgliſes, ne ſe fait nal larcenie. - 

Trecherouſment eſt dit pur ceo q ſi leſloigaour enteade les biens eſtre fiens, & 

ae il les poet bien prender, en tiel caſe ne ſe fait my ceſte peche, nec en caſe ou 
len prent I autrui p la ou len entend, que il pleiſt al ſeigniour des biens, que il les 
rendera, mes a ceo covient enſeigner apparant preſumption & evidence. bak 

Et ſciendum, quod furtum eſt, ſecundum leges, conttectatio rei alienæ fraudu- 6. 1360. 
lente, cam animo furandi, invito illo domino, cujas res illa fuerat. And then he 
alſo explaineth it. Cum animo, dico, quia fine animo furandi non committitur. Glanvil. I. 7. c. 17. 
Bracton uſeth not the wozd latrocinium, but furtum, and (0 doth Glanvile. S & J. 10. c. 15. 
Britton a whole Chapter de Larcyns. And Fleta hath it thus, Eft autem furtum wr 3 / 5. 
contrectatio rei alienæ frandulenta cum animo futzudi, invito Dio cujus res illa 2 * 
fuerit, following Bracton totidem verbis. theſe deſcriptions are generally of 
Theft, compꝛehending Kobbery, Burglary , when any thing is taken, and 
all other latrocinies. Wut here Larceny foz diſtinction ſake is taken 
in anarrower ſenſe, viz, fo2 ſingle theft oz thievery, and may be deſcribed thus. 

Larceny, by the Common lab, is the felonious and fraudulent taking and car- 5 
wing away by any man oz woman, of the meere perſonal gods ok another, nei⸗ Larcenie defined. 
ther from the perſon, noꝛ by night in the houle of the owner, 

Now let us peruſe the pꝛincipal parts of this deſc:iption, 


Mirror.cap.t- 
Sect 10. De Lir- 
cenie. 


.. CE Felonious raking] Firſt it muff be felonious, id eſt , cum animo | 


furandi, as hath been ſaid, Actus non facit reum, niſi mens ſit rea, And this Ses tit. Piracy, c. 
intent to ſteale muſt be when it cometh to his hands oꝛ polleſtion: koz if he Butlers caſe, 28 Eliz. 


hath the poſſeſſion of it once lawfully, though he hath animum furandi after- 

ward, and carrieth it away, it is no Larceny: but this receivech ſome diſtinai⸗ 

on, as hereafter ſhall appear, a 5 f 
Decondly, it muſt be an acual taking: for an Indictment, Quod felonice ab⸗ | 

duxit equum, is not good, becauſe it wanteth cepit. By taking, and not bailment 2 E.3.1. 

02 delivery, foz that is a receipt, and not a taking: and therewith agreth 

Glanvil, Furtum non eſt ubi initium habet detentionis per dominum rei. G'anvil lib. ro, 
But herein the Law doth diſtinguiſh. Foz if a Bale oz Pack of. merchandize <p-73- 

be delivered to one to carry to a certain place, and he goethaway with the whole *, 

pack, this is no felony: but ik he open the pack, and take any thing out animo 

furandi, this is Larceny, Likewiſe if the Carrier carry it to the place appointed. 

and after take the whole pack animo furandi, this is Larceny alſo ;- fo2 the deli⸗ 

; very 
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13 E. 4.9. 
Speciall uſe. 


22 Aſſ. pl. 29 


22 E 3, cor. 265 · 


See cap. de Treaſon. 
Verb. quant home, 


& c. 

Et cap. Murder. 
27 Als. 405 

2 E 3. cor. 160. 
Lex Inz cap. 50. 
accord. 

Stanf. 26. e. 


15 E. 2. cor. 383. 


Mic. 37 E. 3. coram 
Rege Rot. 83 Lin- 


colne. 


BraQen lib. 3. 
fol. 15 1. b. 


Briton cap, 2 4. fo. 47. 


Flera lib. 1. cz. 36. 


Paſch. 15. Eliz. 
Vide ftacurum, 


22 Afs.yl.39, 


Larceny or Theft, Cap.47. 
very had taken his ef: , and the pzivity of the bailement is determined. And fo 
it is of a Tun of wine, oꝛ the like, mutatis mutandis, 

Alo there is a diverſity between a poſſeſſion, and a charge; foz when J deli- 
ver gods to a man, he hath the poſſeſſion of the gods, and may have an Action 
of treſpaſs, oꝛ an appeale, if they be taken o2 ſtolne out of his poſſeſſion, But 
my Butler oz Cook, that in my houſe hath charge of my Uellel o2 Plate, hath 
no poſſeſſion of them, noz ſhall have an Action of treſpaſs 02 an Appeale, as the 
Baile ſhall : and therefoꝛe if they ſteal the plate oꝛ veſſel, it is Larceny, And 
ſo it is of a Shepherd, foz theſe things be In onere, & non in poſſeſſione Promi, 
Coci, Paſtoris, &c. 

Ik a Taverner ſet a piece of plate bekoꝛe a man to drink in it, and he carry 
it away, ac. this is Larceny : foz it is no bailement, but a ſpecial uſe to a ſpeci⸗ 
al purpoſe, | 

Thirdly, noꝛ by Trover oꝛ finding. If one loſe his goods, and another find 
them, though he convert them, animo furandi, to his own uſe, vet it is no Lar- 
ceny, fo2 the firſt taking is lawfull, So if one find treaſure trove, oz waife, oz 
fkray, and convert them ut ſupra, it is no Larceny, both in reſpec of the finding 
and allo fo: that Dominus rerum non apparet. 


¶ Felonious] implyeth, that though the taking be adnal, yet muſt it bs 
done by ſuch perſons as may commit felony. Amad man that is non compos 
mentis, oz an infant that is under the age of diſcretion, cannot commit Larceny, 
as in another place we have ſaid, 4 3 

A Feme covert committeth not K arcenp, if it be done by the coertion of her 
husband: But a Feme covert may commit Larceny, if ſhe doth it without the 
coertion of her husband: and there it appeareth, that a man may be acceſſary to 
his wife, but the wife cannot be acceſſary to her husband, though ſhe know that 
he committed Larceny, and relfeve him, and diſcover it not: foz by the Law Di- 
vine, ſhe is not bound to diſcover the offence of her husband. 

Felons came to the houſe of Richard Dey, and Margery his wife; the wife 
knew them to be felons, but the husband did not, and both of them received them 
aud entertained them, but the wife conſented not to the felony. And it was 
adjudged, that this made not the wife acceſſary, Quia ipſa in vita mariti ſui de 
aliquo receptamento in przſentiPyiri ſui, cui contradicere non potuit, occaſionati 
non debet. : 

Uxor furi deſponſata non tenebitux ex facto viri, quia virum accuſare non de- 
bet, nec detegere furtum ſuum, nec feloniam, cum pſa ſai poteſtatem non habet, 
ſed vir 

La feme nequedent al felon poit dire q̃ tout ſcavoit ele del mauvaſte ſon baron, 
pur ceo ne le poet ele my encuſer, ne devoit, tant come ele fuit de luy covert, &c. 

Uxor autem furis non teneatur pro delicto viri, pœna enim ſuos debet tener: 


authores, uxor autem virum accuſare non debet, nec feloniæ ſuæ conſentire, &c. 


¶ Felonious and fraudulent taking.] If a man ſeeing the hozſe of B. 
in his paſture, and having a mind to ſteale him commeth to the Sheriffe, and 
pꝛetending the hoꝛle to be his, obtaineththe hozſe to be delivered unto him 


by a Replevin, pet this is a felonious and fraudulent taking, as it was reſol- 


bed by the Judges, as Catlin Chiefe Juffice repo2ted in the Kings Bench, 


Paſch. 15 Eliz. fo; the Replevin was obtained in fraudem legis, 


Carrying away.] Foz the Indictment ſaith, felonice cepit & aſportavit, 
The removing of the things taken, though he carry not them quite away, ſatiſ- 
ficth this woꝛd aſportauit, As if a gueſt take the coberlet oz ſheets of his bed, 
and riſing befo2e day, take the Coverlet o2 ſheets out of the chamber, where he 
Iav, into the Hall, to the intent to ſteale them, and went to the fable to fetch his 
hoꝛſe, and the Dffler appzehended him, and this was adjudged Larceny : aud 
the coverlet oz ſheets were carried away being removed from the 3 

[ 


be feræ natura being reclaimed, felony may be committed in reſpect of their 
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the hall, albeit they were fill in the houſe of the owner. | 
So if a mans hoꝛſe be in his cloſe, and one faketh him, and as he is carry- Juſtice Daliſons 


ing him away, he is appꝛehended, befoze he getteth out of the cloſe, yet this is bor. 


ſufficient to make it Larceny, | 


C Of mere perſonall goods.] It is ſaid (mere) foz though they be 
perſonal goods, yet if they ſavour any thing of the realty, no Karceny can be 
committed of them; As any kind of cozn o2 grain growing upon the ground 
ts a perſonal chattell, and the Erecutoꝛs of the owner thall have them, though 
they be not ſevered, but yet no larceny can be committed of them, becauſe they 
are annered to the realty, So it is of graſle ſtanding on the ground, oz of Ap⸗ 12 E. 3. Cor. 153. 
ples, oz any other fruits upon trees, oz buſhes, oz of. woods growing; but if 3* E. 3+ Ibid. 2 56. 
the owner cut the gralle, oꝛ gather the fruit, oꝛ cut the wood, then larceny may 1. 
be committed of them, Ons, 

Do it is of a box o2 cheſt with Charters, no larceny can be committed of 10 E. 4.14 
them, becauſe the Charters concern the realty, and the bor oz cheſt though it be Lib-3.f. 3 3. be 
of great value, yet ſhall it be of the ſame nature the Charters be ok: & omne Caleys calc. 
majus dignum trahit ad ſe minus. 

No Larceny can be committed by taking and carrying away of a ward; oz 
of a villain, becauſe they are in the realty, 

It appeareth by all our ancient Authozs ubi ſupra, and by the ſkatute of 
W. 1, that there is Gzand Larceny, and Petit Larceny, diſtinguiſhed ſo by the W. x. ca. 15: See 
value: foz if the perſonall goods ſtoln amount to above the value of 12 pence, che expoſition ; 
then is it grand larceny, and if it be under the value of twelve pence, then it *2<rcof.” 
is petit larceny, foz which he ſhall fozfeit all his goods, and ſuFer ſome coo, 27 F. 8.22: 
pozall puniſhment, as whipping, #c. x 3 facere 
And this was the ancient law befoze the Conqueſt, foz the Mirror ſaith, Et tholis his hide 
tout ſoit que la ley ne eyt regard forſque al ceures des peuchers nequident linit le is to be whipe. 
quantitie del robbery & larceny en ceſt manner, ceſtaflavoir, que nul ad judgement Mirror cap. 4. ſect. 
de la mort, fi non larceny &c. ne paſſont 12 deniers de ſterlings. hy = crime de robe 
Aman hath a mere pzoperty in ſome things that are tame by nature, and Lib 5 f.18,1 
pet in reſpect of the baſenels of their nature, a man ſhall not commit any larceny, caſe de 3 
great o2 ſmall, though he fteal them, as of maſtifs, blood⸗hounds, oz of © Vide verb (of a- 
other kind of dogs oꝛ of cats, no2 of ſome things that be (a) wild by naturs and Vother) next follows 
made tame, as bears, fores, apes, monkies, polcates, ferrets, and the like, and . 
pet no manner of felony can be committed on them, in reipeg of their wild 14 H. 8.3 3. 
and ſavage nature, and therefoze no perſon ſhall die foz them: and likewiſe 18 H 8.3. * 
it is of their whelps, oꝛ Calves, oz young ; foz it is a rule in law, that if no * E. 2. diſtres 20. 
felony can be committed of any thing that is ferum natura andof age being "= 1 E. 2. 
—— oz made tame, that no felony can be of the young in the neft, ken⸗ eee 
nell oꝛ den. | 38 E. 3. 10. 

b So as a man may have pꝛoperty in many things, and yet in reſpec of their 47 2 3-16. 
nature there can be no felony of them. On the other ſide, of ſome things that 5 


noble and generous nature and courage, ſerving ob vit ſolatium o2 Pꝛinces. 8312612 = 
and of noble, and generous perſons, to make them fitter foz great employments : b Mirror c. 1. lect. 16. 
As all kind of Faulcons, and other Pawks, if the party, that ſteals them know Dier 14 El. 306., 

3 


they be reclaimed, | | oy. 18 B. 4.8. 
C Of another.] co larceny can be committed of wild beaſts; oz of by yy a 


fowls that be wild, o2 of fiſhes that be at their naturall liberty in rivers, oz Vide before. 
great waters, becauſe theſe be nullius in bonis: but larceny may be committed 37 E. 3. ſo. 37. 
of young pigeons in dovehouſes, o2 of young hawks in the neſt, But if any per- f. 6. 

fon upon the ground of any other, doe take the eggs of any Fdulcon,Goſhawk, Doc & gb. b, 
Lanner, oz Swan out of the neſt, this is not felony, d but he ſhall be impꝛiloned Britton 74 725 ; 
by the ſpace of a year and a day, and fined at the Kings will, the one half to Brac. l.. 0. 9. 
the King, and the other to the owner of the ground. But larceny may be com- * E. 4. 5. 


mitted of the egs of ſuch as be domitæ natura. as of Hens, Turkies, Pehens, — 32 
| N 6 
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a Stanf. 25. c. 
12 E. 4.4. 
18. E. 3. 8. 
223 H. 5. 59. 
43 E. 3. 2 


1 
Vide before, Verb. 
(Of meer perſonal! 


goods) 
J H. 6.55. 


Iib. 5. fo. 104. b. 
lib. 7. fo. 16, 17. 
b 10 E. 4. 14. 


7 E. 4.1 4+ 
Stanf.25+ 

10 Ja. Regis, 
Hains caſe. 


Eurtum inaudi- 


rum. 


7 H.s. 43. 


21 H. 6. Cor. 455. 
Abbriege dals.63. 


Britton fe. 71. 


Of Larceny, of Theft. Chap. 47; 
and the like. (a) And larceny may be committed of fiſhes in a trunk oz pond, be⸗ 
cauſe they are not at their natural liberty, but as it were beaſts in a pownd, 
() But ifſuch as be wild; that ſerve foꝛ the food of man be made tame, as 
Deer, wild Boe, Conies, Cranes, Pheſant, Partridge, oz the like, larceny map 
be committed of them, lo as he that ſtealeth them know that they be tame. But 
the Deer, ac. being wild, yet when he is killed larceny may be committed of 
the lleſh, and ſo of Pheſant, Partridge, oꝛ the like: And ſo note a diverſity be⸗ 
tween ſuch beaſts as be ferz naturz, and being made tame ſerve foz pleaſure 
only, and ſuch as be made tame and ſerve fog food, gc. which diverſity being 
not obſerved, hath made many men fo erre. | 7 

Aman may be indicted, Quare bona capellæ in cuſtodia, &c, andſo in time of 
vacation, bona domus Eccleſiæ. 

At ths Alliſes at Leiteſter in Lent, Anno 10 Jac, the caſe was this, one 
William Hain had in the night digged up the graves of divers ſeverall men, 
and of one woman, and took the winding ſheets from the bodies, and buried 
the bodies again: and Jadviſing hereupon foz the rareneſs of the caſe, conſifl- 
ted with the Judges at Derjeants Inne in Fleetſtreet; where we all reſolved, 
that the pzoperty of the ſheets was inthe Executoꝛs, Adminiffratozs oz other 
owner of them, foꝛ the dead body is not capable of any pꝛoperty, and the 
pꝛoperty of the ſheets muſt be in ſome body: and accoꝛding to this reſoluti⸗ 
on, he was indicted of felony at the nert Alliles, but the Jury found it but petit 
larcenp, foꝛ which he was whipped, as he well deſerved, 

Nota. A felonious taking mult be of the poſſeſſion, and not of the pzoperty 


remoded from the polleſſion. 


Ik a man doth bail, oz lend his goods fo another, although he bath the ge- 
neral pꝛoperty of them; yet may he commit larceny of them, by the fe lonious 
taking and carrying them away, and in judgement of law he is (aid in this caſe 
to take the goods of another: fo2 the batler hath jus proprietatis, and the bai⸗ 
lee hath jus poſſeſſionis, oz a ſpeciall pꝛoperty. | 

The wife cannot ſteal the goods of her husband, fo2 they be not the goods 
of another, foz the husband and wife ars one perſon in law, Duz anime in car- 
ne una. 

Vide Stanf. Pl, Coron. f. 24, 25. | | 

To ſpeak it here once foz all, if any perſon be indicted of treaſon, oz of felony; 
oꝛ Tarceny, and plead not guilty, and thereupon a Jury is retoꝛned, and ſwozn, 
their berdic muſt be heard, and they cannot be diſcharged, neither can the Ju- 
ro2s in thoſe caſes give a pzivy berdic, but ought to give their verdict openly 
in Court, 

Macegriefs, fleſhmongers, ſuch as buy and ſell follen fleſh, knowing the ſame 
to be ſtollen. Vide Lamb, inter leges Edw, Regis fol. 140. b. De Mackecariis 
derived of mace an old wozd foz fleth, and grief, wzong oz injutp. 


Chap. 48,49] 


C4P. XLV 117. 
De Anno, Die & Vaſto. 
Of the year, day and walt. 


HIS we have treated at large, in the Second part of the Inſtitutes in Mirror e. r 

his pꝛoper place upon the Crpoſiftion of Magna Carta cap. 22, where it ſect. z. & c. 4. 
appearcth, that at this day the King (hall have but the p2ofits foz a year and ſect.ct ie rm 
a day in lieu and ſatisfaction of the walt which the Common law gave to e. 
the King in deſpite and deteſtation ok the offence, as there vou may read at 2 re 27 
large: and there it appeareth how neceſſary it is, ancient Anthozs to be read, cap. 7. 
all which need not here to be rehearſed: and that tk any ſtatute be made to BraRen lib. 3. fo. 
the contrary of Magna Carta, it ſhall be holden foꝛ none. And therefoze if Præ 125.137. 


* . TW Britton c. 5. f. 14. 
rogativa Regis anno 17 E. 2. cap. ultimo, be contrarp thertunto, it is repealed as 33 


to the waſt. 3 = Sect.Cauſa v2r0,&c? 
17 E. 2. Prær. Regis cap. ultimo. Regiſt. 165. Mag. Cart. cap. 22. 3 E. 3. Cor. 35 317.410.290. 42 E. 3. c. t · 


— — 


CAP. XLIX. 


Of Piracy, felonies, robberies, murders, 
and confederacies committed in or 
upon the ſea, &c. 


[  Aving now treated of felonies, gc. that are committed and done upon tbe 
land, we will conſider of Pi racies, and felonies, gc. done on the ſea, which 
by an Ac of Parliament are to be enquired of, heard, and determined accoz- 


ding to the courſe of the Common law, as if they had been done upon the Nor. Parl. 
land, : 8 H.6. nu. 42. 


All treaſons, felonies, robberies, murders and confederacies com- 3 f. f. * 
mitted in or upon the ſea, or in any other Haven, River, Creck, err 
place, where the Admirall hath, or pretends to have power, autho- Vid. 27 E. 3.c. 13. 
rity, or juriſdiction, ſhall be enquired, tried, heard, determined, and — 8 
judged in ſuch ſhires, and places in the Realm, as ſha | be limi- Vide 3K 3 fx. 
ted by the Kings Commiſſion under the Great ſeal in like form and Vide Palaches 
condition, as if any ſuch offence had been committed upon the land, 
to be directed to the Lord Admirall, or to his Lieutenant, Deputy, 
or Deputies, and to three or four ſuch other ſubſtantiall perſons, as 
Ake named by the Lord Chancellour of England, for the time 

% 5 WE ; 

And ſuch as ſhall be convict of any ſuch offence by verdi&, con- 
feſſion, or proceſs by authority of any ſuch commiſſion, ſhall have and Ses before in che 
ſuffer ſuch pains of death, loſſes of lands, goods and chattels, as if they chap. of Bereſy; 
had been attainted of any treaſon, fclony, robbery, or other the ſaid 
offences done upon the land. | 55 
The offenders not to be admitted to have the _ of Clergy, 

oy 


The 


112 


See 40 Al, pl. 25. 


ſon, ſee before 


c. 2 Verb. 

all try 4% fo. 25. 

IE.6 c. 12. 

5 E.. cap. 1 1. &c. 
4 Rot. Par. 8. H. 6. 
nu. 42. 


Hill. 2 Jac. regis. 
at Ser jeants Inne 
in Fleetſtreet, 

ihe reſolution of tlie 
Juſt. ces. | 


Three points re- 
ſolved. 


Vide ſimilia 

19 E. 3. Ccr. 124. 
8 H. 4 2. 

9 E. 4.28. 


* See the fourth part 
of the Inſtitutes, 
cap. High Treas 
ſan. 

5 El. c. 5. vide ſupra, 
cap. high treaſon, 
verbo Oy per ailors, 
f. 11. 


* Concerning tre- 


. 


Of Piracy. Chap. 49. 


The miſchief befo2e this Statute was (as it appeareth by the Pꝛeamble) 
that Traitoꝛs, Pirates, Thiefs, Robbers, Purderers and Confederatozs upon 
the lea many times eſcaped unpuniſhed, becauſe the Common Law of this 
Realm extended not to theſe offences, but they were judged and determined be- 
foze the Admiral, ec. after the courſe of the Civil laws, the nature whereof is, 
that befoze any judgement of death be given againſt the offenders, either they 
muſt plainly confeſs their offences (which they never will do without tozture oz 
pains) oz by © witneſs indifferent, (uch as ſaw their offences committed, gc. 
which in theſe caſes cannot be gotten but by chance, oz very rarely, Foz this 
cauſe the Commons petitioned in a Parliament in 8 H. 6. that the Juſtices of 
Peace might enquire of all Piracioss: but the Kings anſwer was, That he 
would bs adviſed. 

This Statute requires a conſiderate and juſt interpꝛetation, wherein, foz 
that it concerneth the life ol man, the (afeſf way is, to follow the reſolutions of 
all the Judges fo2merly had upon due conſideration of all parts of this Ae, 
and upon divers conferences; whereon in the end, when J was Attozney ge- 
nerall, it was reſolved by them unanimouſly as followeth : 

Where divers did in the reign of the late Queen Elizabeth commit Pi⸗ 
racy and Fobbery upon the high Sea, of divers Merchants of Venice in a⸗ 
mity with the ſaid Qucen, and after the Pirates, being not known, obtained 
a par don granted at the Cozonation of King James, whereby the King par- 
doned them all felonies (inter alia) Firſt, that befoze this Statute, Piracy, 
oz Kobbery on the high Sea was no felony whereof the Common Law took 
any knowledge, foz that it could not be tried, being out of all Towns and Coun- 
ties, but was only puniſhable ty the Civil Law, as by the Pꝛeamble it appea⸗ 
reth ; the attainder by which Law wꝛought no foꝛfeiture of lands, oz cozrup⸗ 
tion of blood. Decondly, that this Dtatute did not alter the offence, oz make 
the offence felony, but leaveth the offence as it was befo2e this Act, viz, felony 
only by the Civil Law, but giveth a mean of triall by the Common Law, and 
inficeth ſuch pains of death as if they had been attainted of any felony, xc. done 
upon the land, Eut yet (as hath been ſaid) the offence is not altered, foz in the 
Indic ment upon this Statute. the offence muſt be alledged upon the ſea. Do as 
this Act inflicteth puniſhment koz that which is a felony by the Civil Lab, and 
no felony whereof the Common Law taketh knowledge, Thirdly, although 
the king may pardon this offence, yet being no felony in the eye of the law of 
the Realm, but only by the Civil Law, the pardon of all felonies generally er- 
tendeth not to it, foz this is a lpcciall offence, and ought to be eſpecially men⸗ 
tioned. 

Upon this reſolution theſe conlequents do follow. 1. That by the attainder 
upon this Act, though there be fozfeiture of lands and goods, yet there is no 
coztuption of blood. Seeing the offence is not made felony by the ſaws of 
this Realm, there can be no Acceſſazy of any felony by the laws of the Realm 
in this caſe, either befo2e o2 after the offence, becauſe the P2incipal is no felon 
by our law, neither doth this Act ſpeak of any Acceſſazy, 3. If there be an Ac- 
ceſſazy upon the Sea to a Piracy, that Acceſſazy may be puniſhed by the Ci⸗ 
vil law befoze the Lo2d Admirall, but cannot be puniſhed by this Ac, becauſe 
if extendeth not to Acceſſazies, noꝛ makes the offence felony. * Laſtly, the Sta- 
tute of 35 H. 8, cap. 2, taketh not away this Statute fo2 treaſons done upon the 
ſea foꝛ the cauſe afozeſaid, Which reſolution J have thought good to repozt, 
becauſe it openeth the windows of this Statute, 

In Trin. 18 Eliz.in the Lozd Diers Panulcript,there is a Quære made, what 
offence it is to lodge and entertain upon the land a Pirat, knowing him to be 
a Pirat, and whether this Accefſazy upon the land ſhall be tried by this Sta- 
tute, which is only of P2incipals in Piracy. And it was thought by the two 
Chiefe Juſtices, that the lureſt way was, to have the Commiſſion in the 
County where the Acceſſazy ofended, and there both the P2incipall and the 


Acceſlay may be indicted and tried, Ut per Statutum anno 5 & 6 E. 6. Quære. 
Hæe 


Chap. 49. Of Piracy. 

Hzc ille. So as this Quzre is now cleared by the reſolution of the Judges: and 
queſtionleſs the Statute (intended of 2 & 3 E. 6, foz there is no ſuch thing in 
5 & 6 E. 6.) ertendeth only, when a murder oꝛ felony is committed in one Coun⸗ 
ty, and another perſon is acceſſazy in another County (as hath been ſaid befoꝛe:) 
But in that eaſe the offence was committed upon the Sea, and not in any Coun⸗ 
ty, and ſo out of that Statute: and therefoze this part of the Fanuſcript of the 
L o2d Dier was not thought fit to be pꝛinted. 

Butler and other Pirats in Summer vacation robbed divers of her Pafeſties 
ſubjects upon the Coaft of No2thfolk, upon the high Sea, and bzought divers of 
the goods lo taken into the County of No2thfolk, and there were appꝛehended 
with the goods, The queſtion moved to Wray Chief Juſfice, and Juſtice Pe- 
ryam, Juſtices of Alſiſe in No:thfolk, was, Whether they might be indicted of 
Felony in Poꝛthfolk, as if one ſteal goods in one County and carry them into 
another County, he may be indicted in either County: and it was reſolved by 
them, that they could not be indicted foz felony in No2thfolk ; becauſe the o2igi- 
nall taking was no felony whereof the Common law took conuſance, becauſe it 
was done upon the ſea, out of the reach of the common law : and therefoze not 
like the caſe where one ftealeth in one County and carrieth the goods into ano⸗ 
ther, koꝛ there the oꝛiginall ac was felony whereof the law took conuſance. 

But now let us peruſe the wozds of the Statute, 


« Where Traitors, Pirats. ] This wozd Pirat, in Latine Pirata, is de- 
rived from the Greek wozd T*p#71s Which again is fetched from T«e#v, a tranſs 
enndo mare, of roving upon the ſea: and therefoze in Engliſh, a Pirat is cal⸗ 
led a Rover and a Robber upon the ſea, 


i Treaſon, &c. Note, treaſon done out of the Realm is declared to be 
freaſon by the S'atute of 25 E,3. And yet at the making of this Act of 28 H. 8. 
it wanted trial (as by the pꝛeamble of this Statute it is rehearſed) at the Com- 
mon law. And therefo2e to eftabliſh a certainty therein, the Statute of 35 H.8. 
was made, as is afo2eſatid, in the erpoſitio1 of the Statute of 25 E.3,)See Paſch. 
43. Eliz. I. 5.f. 107, Sir Henry Conſtables caſe. | 

YFefoze the Dtatute of 25 E.3. if a lubject had committed Piracy upon ano- 
ther (fo2 ſo is the book to be intended upon a fad done befoꝛe 25 E. 3.) this was 

+ holden to be petit treaſon, foz which he was to be dzawn and hanged ; becauſe 
N Ifen eſt boſtis humani generis, and it was contra ligeanciæ ſuæ debitum: but if an 

Alien, as one of the Normans who had revolted in the reign of King John, had 
committed piracy upon a ſub ject, this offence could be no treaſon, fo2 though he 
were hoſt's human generis, yet the crime was not contra ligeanciæ ſux debitum, 
becanſe the oFender was no ſnbzec, But ſince the Statute of 25 E. 3. this is no 
treaſon in the caſe of a ſubjce., 


T Upon the Sca, or in any other Haven, River, Creck or other 
place, where the Admirall hath or pretends to have power, authori- 
ty or juriſdiction.] Theſe wozds [or pretends to have, &c. ] are thus to be 
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Vid. Lib. 2 fo. 93. 
Binghams caſe. 
See the Lord 


Sancars caſe, 
1,9.117,118. 


Anno 28 Eliz, 
Butlers cale. 


25 E. 3. c. 1. 


E. 2. cor. 399. 


underffood, between the High⸗ water mark and the Low⸗ water mark: ve 3 
foꝛ though the land be infra corpus comitatus at the reflow, vst when the ſea is wha wh | 
full, the Admirall hath juriſdiction ſuper aquam as long as the ſea flows: ſo as Staaf. pl, corn; 
of one place there is diviſum imperium at ſeveral times. But ertend not to 51. k. 


any Haven, River, Crek oz other place, that is infra corpus comitatus; foz of- 
fences there committed were triable by the Common law, and out of the mil⸗ 


Regilt. 129. 
13 R. 2. c. 35. 
2 H. 4. c. 11. 


chief and purview of this Statute ; fo2 in the pꝛeamble the ſea is only mentions Pl. com. 37. 
ed, and in the body of the Act it is laid, in like fozm and condition as if any ſuch 2 R. 3. fo. 12. 


offence had been committed upon the land. 


19 H. 6. 7. 
30 H. 6. 6. per 


As ſhall be named by the Lord Chancellor of England.] Nell. 


A nomination by the Lozd Keeper ok the great Seal of England was taken to 
be 


Forteſeue cap. 34 
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F Eliz. c. 18. 


Trin. 7. Eliz. 
Dier 241. the 
caſe of Bre ok 
alias Cobham, 


Lib 11. fo. 29,30. 
&c. . Alexander 
Poulters caſe. 
Lib. 5. 26, 27. in 
Caudries caſe. 
Vid. Lib. 5. f 50. 
Biggens eaſe, & 
f. 110. Heſtons 
caſe. 

18 El z. c. 6. 

a Lib. 4. ſo 43 44. 
Syers cale. 

ib. Bibichs caſe. 
2 E. 3. 27. 

22 E. 3. cor. 260. 
7 H. 4. 16. 


184. 

3 Aſſ. 1 4.5 Aff. 5. 
11 H. 4. 93. 

6 Rot. cl. 3 E. 3. 
m. z. 18. 


c Tr. 21 E. 3. cor. 


rege, Rot. 173. 
Hertford. 

d 25 H.. c. 3. 
32 H. 8 C3. 


Vid. x. E. 6. c. 12. 


5 E. s. c. 10. 


e Peulters calc. 
ubi ſupra f. 31. 


of vin. Chap. 56; 
bs within this Ait by the greater opinion of the Juiſfices + but the ſtatute of 
5 Eliz, hath made a Declaration of ths Common law concerning the power 
and authozity of the Lozd Keeper of the Gzeat Seale, which bath cleared that, 
and all other like queſtions. | 


C To heare and determine ſuch offences after the common courſe 
of the Laws of this Land uſcd for treaſons, felonies, &c. done and 
committed upon the Land.] If the offender upon his arraignment befoꝛe 
Commiſſioners by fozce of this Statute ſtand mute, he Call have judgement 
De peyne fort & dure, by fazce of this general bꝛanch, but it is out of the later 
wozds of the Act, viz. And ſuch as ſhall be convict of any ſuch offence by verdict, 
confeſſion, or Proces. oz he that ſtandeth mute, is not convict of the offence, 
but ſufercth foz his confumacy, Allo it is neither by Uerdic, Confeſſion, oz 

A2CCES. 
B To: peine fort & dure, Ste in the ſecond part of the Inſlitutes, in the expoſi⸗ 
tion upon the Statute of W. I. c. 12. 


E11 
Of Clergie. 


VP! perſon ſhall have his Clergie, foz what offences, in what ſuits, 
who is Judge thereof, and at what time Clergie is to be demanded, 
pou map reade at large in Alexander Boulters caſe in the Eleventh part of my 
Hepozts: where allo is reſolved the diverſity between a Clerk convict, and a 
Clerk attaint; what a Clerk convict which bath his Clergie ſhall fozfeit, and 
at what time : and that none that hath his Clergie allowed ought to make a- 
ny purgation at. this day ; and that the King may pardon the burning of. the 
hand, as well in an Appeal, as upon an Jndictmentf, 

a If the pꝛincipall hath his Clergie befoze attainder, the acceſſa;y either be- 


oꝛe 52 after ought to be diſcharged. 


b Pou may add to the fozmer repozt a Recozd in Rot.Clauſ. An. 3. E. 3. m. 2. & 18, 
That foz Dacriledge the Dzdinary may allow Clergie, Do as it is in the eledi- 
on of the Dzdinary, either to allow oz diſallow Clerg ie in that caſe, 

c Deg anotable Recozd Trin. 21 E. 3. cotam Rege, Rot. 173, Hertford, that 
Privilegium Clericale non competit ſeditioſo equitanti cum armis platis, & cote- 
armuris, per leges Angliæ. 

d It is pzovided by the ffatute of 25 H. 8, that if any perſon be indiced of felo⸗ 
ny foꝛ ſtealing of any goods oz chattels in any County, and thereupon arraigned, 
and be found guilty oz ſtand mute, o2 challenge peremptozy above the number 
of twenty perſons, cc. they ſhall loſe the beneftt of their Clergie, in like manner 
as they ſhould have done, if they had been indicted and arraigned, and found 
guilty in the ſame County, where the ſame robberp oz burglary was done and 
committed, if it hall appear to the Juſtices, c. by evidence given befoze them, 
o2 by examination, that fo2 ſuch robbery oz burglary in the ſame Shire where 
they were committed oꝛ done, they ſhould have loſt the benefit of their Clepgie 
by fozce of the ſaid Statute, viz. of 23 H,8.,c,r, 


« Any perſon indicted.] This Act ertendeth not fo Appeales by Writ 
o2 Bill, noz to the Appeales of the Appꝛove 28. 


(or by examination. ] e By theſe wozds though the offender confeſs the 
Indiament, oz ſtand mute, oz challenge above twenty, qc, yet if by eramina- 
| . tion 
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tion befo2e the Juſtices, the truth of the caſe appeareth, he may be put from 
his clergie. 


¶ By force of the ſaid Statute] viz. 23 H. 8. So as if foz any Bur⸗ 
glary o2 Kobbery in one County he were not ouſted of his clergy by the Statute 
of 23 H.8. but ſome later Statute, then the Delinquent ſhall have his Clergie 
in the County where the goods are carried: Foz example, if the robbery be Vide Stanf. pl. cor. 
done in a dwelling houſe, the owner o2 dweller, his wife, his children, o2 ſer⸗ fo. 123, &c De 
vants then being within the houſe, and put in feare and dzead by the ſame, Clergie. 
and the goods be carried into another County, he ſhall not have his clergy: but 
if the robbery in the dwelling houſe be not done with all the circumſtances men- 
tioned in this Act of 23 H. 8. (which circumſtances are not required by the Sta- 
tute ok 5 E. 6. c.9.) he ſhall not be ouſted of his Clergy in the other County, 
And lo of all like caſes, 5 
See 1 Jac, c. 8. Clergie taken from him which doth ſtab another that hath not 
dzawne a weapon, no? ſtricken firſt. 


Cal £C k 
Of Abjuration and Sanctuary. 


2Sjuratton by the courſe of common law may be thus deſcribed. When a 6 de 19071, 

« Amano? a woman had committed felony, and the offender foz ſafeguard of cape24 & * 
his oz her life had fled to the Sanctuary of a Church oz Churchyard, and there Inter leges Inæ. c. 5. 
befoze the Coꝛoner of that place within foꝛty dayes had confelled the felony, and 
took an oath foꝛ his oz her perpetuall baniſhment out of the Realm into a fozain 
countrep, chooſing rather, Perdere patriam, quam vitam. But that fozaine coun- 

trey, into which he was to be exiled, muſt not be amongſt Inũdels. And this was -=_ leges Canuri, 
the ancient law of this Realme, which was, Prohibemus autem ne Chriſtiana fide * 8. | 
tinctus quiſpiam a regno procul amandetar, neve ad eos qui nondum Chriſto fidem 4 8 E. 2. cor. 440. 
adjunxerunt relegetur, ne eorum aliquando fiat animorum jactura, quos propria h Sir Cham. ul 
Chriſtus vita redemit, Weyland Chief 

The foundation of the Abjuration was the Sanctuary of the Church oz Church⸗ Justice of che . 
pard, Joꝛ he oꝛ lhe, that was not capable of this Sanctuary, could not have the 8 leas, 
benefit of Abjuration. (a) And therefoze it is ſaid, that he that committed Sa⸗ vid. — — 
criledge, becauſe he could not take the pꝛiviledge of Sanctuary, could not abs Parl. An. 15 E.z, 
jure. Foz the foꝛm of abjuration, ſee the ſtatute of Abjuration, Vet. Magna Carta, 2pud Afhring in 
part 1. fol. 167. b. The (b) Common law herein was very ancient, and had ſaved ©**Epiphaniz 
the life of many a man: and continued without change untill an Act made in the 1 
Twenty ſecond year of H. &. c. 14. whereby it was pꝛovided, that the party abju- 9 B. OS 
red ſhould not be baniſhed out of the Realm, but to ſome other Sanctuary with- 1 R. 2. cap.g. 
in this Kingdom :(c) and to ſav the troth, Abjuration was erceedingly intricated 7 H. 7. cap 7. 
and perplered by the ſaid Act of 22 H,8.,c,14, and other ſtatutes: Foz which cau- =» — 8. c. 2. 
ſes all Statutes made befoꝛe the Thirty fifth year of Queen Eliz, concerning 5 32 14. 
abjured perſons, tand repealed by the Statute of 1 Jac.c. 2 5. whereby the anci- 28 8 
ent common law concerning abſuration fo2 felony was revived, 33 Hf. 8. cap. 15. 

d) But by an act made in the Twenty firſt year of King James it is enacted, * EC. cap. 12. 
that no Sanctuary oz pꝛiviledge ot Sanctuary ſhould be admitted oz allowed in y e & 33s 
any caſe, By which Act, ſuch abjuration as was at the common law, founded (as 13 Elis , wy 
hath been ſaid) upon the pꝛiviledge of Sanduarp, is wholly taken away: and 1 Jac. ca. 25. 


the Writ in the Regiſfer 69, a, De reſtitutione extrati ab Eccleſia is become of 4 21 Jac. in the 
no ule, | continuance of 
Statutes, &c. 


(e) And vet the abjuration by fozce of the Þfatuts of 35 Eliz,c.r,befoze Juſti⸗ 37 El = 
ces . J & 2⁰ 
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a Rot. Parl. An. 
6 E. 3. num.. 
Conſtable of the 
town to make 
hue and cry. 

b 2 E. 4. 8. b. S. & 
9. a. 


c Inter leges Ca- 

nuti fo. 1 10. c. 36. 
See Inter leges 

E dw. Conf. C. 21. 


For Overſameſſa, 
See lib. Rub. 
cap. 365. 
Bracton li. 3. fo. 


Hue and Cry. Chap; 527 
tes of Peace, oz Julfices of Aſſize, oz by fozce of an Act made at the ſame Par- 
liament, c.2, befoze two Juſtices of Peace oz the Coꝛoner by a Recuſant, re- 
maineth till : becauſe ſuch abjuration hath no dependancie upon any Sancuary. 
Which being ſufficient to ſhew how the Law ſtandeth at this day, both concer⸗ 
ning Sanctuary aud Abjuration. might ſuffice. 

But yet he that is deſirous to reade the generall learning of Abjuration the 
Bꝛanch, and of Sanctuary the Root, let him read the Pirroꝛ ca.r, ſect, 13. & 
cap. 5. ſect. 1, whers he may reade the right uſe of Abjuration by the ancient 
law of England. Et inter leges Edwardi nu. 10. Cuftum, de Normandie c.24; Of- 
ficium coronatorum, tit. Abjuration, Raſt, pl. 2 Bracton Ii. 3. fo. 135. & 136. Brits 
ton cap. Abjuration, fo. 25. & cap. Coroners, fo. 7. And Fleta lib. 1. cap. 29. 8 E. 2. 
Ubi ſupra. 3 E. 3. Coron. 3 13. 335. 21 E. 3. 17. 29 Aſſ. p. 34. Rot. Pat. 25 E. 3. 
part. 3. m. 16. Hil. 43 E. 3. Rot. 10. Coram Rege Buck, Hil. 26 E. 3, Coram Rege 
Rot. 20. Quando aliquis ab juravit regnum, Crux ei deliberat* fuit in manu ſua 
portanda in itinere ſuo per ſemitas ſuas, & vocatut Vexillum Sanctæ Eccleſiæ. 
Rot. Parl. 2 R. z. nu. 2 8. the right uſe of Sanctuary. 6 H. 4 2. 8 H. 4. 2. 11 Hf. 4. 
40. 7 H. 6. 8. 27 H. 6.7. 2 E. 4. 17. 21. 9 E. 4. 29. 12 E. 4. 1, 2. 3H, 7. Coron, 
Fitz. 54.1 H. 7. 23.25. 8 H. 8. Kelway, 188,189, 190, 191. Eitz. Juſtice of Peace, 
fol. 202. Stanf. pl. cor. cap. Abjuration. fo. 116, 117, &c. Et ibidem Sanctuarv. 
cap. 3 8. Dier 13 El. fo. 296. Lib. 5. fo: 12. 26. Lib. 6. fo; 9. Lib. Intrat. Tit 
Abjuration & Sanctuary. 


ä 


CAP. £75 
De Huteſio & C Iamore. 
Of Hue and Cry. 


He one being an erp2eſſion of the other. For Huec in french (unde Huteſi- 

um) is to hoot oz ſhoute; in Engliſh to cry. There be two kinds of Hues 
and Cryes, the one by the Common law, and the other by ſtatute. Thereupon 

ayes are two purſuits, the one foz the King, the other fo2 the party by private 
uit. 

Hue and Cry by the Common law, oz fo2 the King, is, when any felony is 
committed, oz any perſon arievonſly and dangerouſly wounded, oꝛ any perſon 
aſſaulted and offered to be robbed either in the day oz night; the party grieved, 
02 any other may reſoꝛt to the (a) Conſtable of the town, and acquaint him with 
the cauſes, deſcribing the party, and felling which way the offender is gone, and 
require him fo raiſe Hue and Cry. And the duty of the Conffable is, fo raiſe the 
power of the toon, (b) as well in the night as in the day, koꝛ the p2oſecution of 


- theoffender, and if he be not found there, to give the nert Conſtable warning, 


and he the nert, untill the ofender be found, and this was the law befoze the 
Conqueft. (c) Si quis latroni obviam dederit, eumque nullo edito clamore abire 
permiſerit, quanticunque fuerit latronis vita æſtimata extremum ſolvat denari- 

olum, aut pleno, perfectoque jurejurando de facinore ſe nihil habuiſſe cogniti 

confirmato. Sin quis proclamantem exaudierit, neque vero fuerit inſequutus, 

— in regem contumaciæ (ni ominem criminis ſuſpicionem diluerit) pœnas 
ato. 

In antiquo M. S. Si quis futi obviaverit, & fine vociferatione gratis eum di- 
miſit, emendet ſecundum Weram ipſius furis, vel plena lada ſe adlegiet, quod 
cum eo falſum neſcivit: ſi quis audito clamore ſuperſedit, reddat Overſameſſa 
regis aut plene ſe laidiet. Bracton who wꝛote befoꝛe any Act of Parliament 


concerning Hue and Cry, ſaith, Omnes tam milites, quam alii qui ſunt 15 an- 
4 


norum 


O . 
5 e 


reien 


Chap. 52. Hue and crj. | 117 


norum et amplius, jurate debent quod utlagatos, murditores, robbatores, & butg - Britton fo. 15. & rg; 
latotes non recipient, &c. Et ſi H uteſium vel Clamorem de talibus audiverint, ſta- Flera li. r. ca. 24. 


2 N s a es | b : US he 2. ; x 
tim audito clamore ſequantur cum familia, &c. and herewith agre&th Britton. br Forage _— 


The Statute of W. 1. cp. 9. being in affirmance of the Commou-law, pzo- 
dideth Que touts communement ſoient preſts a les ſomons des Viſcounts, & au crie 
de pais de ſuer & arreſter felons, quant miſter ſerra, auxibiens deins franchiſes 
come dehors. | I 3 3 
And the kkatute of 4 E. 1. declareth the law ſimiliter de omnibus homicidiis, 4 . 1. de officio core- 
Burglar*, occiſis, ſeu * periclitantidus levetur Huteſium, 8c: & omnes ſequantur Batoris. 
Hutèſium, & veſtigium ſi fieri poteſt; & 1 non fecerit, & ſuper hoc convictus fue- = we 2 of 
tit, attachietur quod fit coram Juſticiariis de Gaola, &c, And bp that Act it appear⸗ 2 8 i Afl. 
eth, that ſo it is in caſe of Rape, and therewith agreth (a) Bracton alſo, 57.38 E. 3. fo. 6. aſ- 
The life of hue and cry is frelh ſuit, GR | ſſaulted to be robbed. 
(b) Thamar the daughter of King David being violently raviſhed by her bꝛo⸗ 9 E. 4.26. 
ther Ammon, the Text ſaith of her, Qu aſpergens cinerem capiti ſuo, ſciſſa talari * of 
tunica, impoſitiſque manibus ſaper caput ſuum ibat ingrediens, & clamans. 2 B 60m Ii. 0. 
(c) They which levy not Hue and Cry, oꝛ purſue not upon hue and cry, ſhall 28 k. 3. ca. 11. 
be puniſhed by fine and impꝛilonment. (d) alſo if a man be pꝛeſent when a man is b > Regum c 13. 
murdꝛed, oz robbed, and doth not endeavoz to attach the offender, noz levy hue V+ 19. | 
and cry, he ſhall be fined and impriſoned, | CEN, 
Df Þue and Cry by koꝛce of Arts of Parliament in Ave caſes, (e) Firſt if a 3. Cor, 333. n 
watchman doth arreſt a night⸗ walker, and he diſobey and fly, the watchman may 4 see 8 E. 2. Cor. 395, 
make hue and cry. e Stat. de Winc. watch. 
2. (f) Si quis Foreſtarius, Parcatius, aut Watrennarius in balliva ſua malefactores * - 3 
aliquos invenerit vagantes ad damnum ibidem faciendum, & qui ſe Foreſtariis aut j I x: Mo 1 Cut. 
Warennatiis illis poſt Clamorem & Hutefium levatum ad pacem regis ad ſtandum fo 118 a, _ 
tete reddere noluerint, immo ad malitiam ſuam exequend* & continuand' & Feeſters, 
pacemregis diffugiend* fugam fecerit, & vi & armis ſe defenderit, licet Foreſta- 
ri, Parcarii, Warrennariiilli, autalii quicunque ad pacem domini regis exiſtentes in 
comitativa Foreſtariorum, Parcariorum, aut Warrennariorum illotrum venientes ad 
tales malefactores fic inventos arreſtand* ſeu capiend', aliquem ſeu aliquos huju- 
ſmodi malefactorum interfecerint, non propter hoc occaſionentur coram domino rege, 
& juſticiariis quibuſcunque aut aliis ballivis domini regis, aut aliorum quorumcunque 
infra libertatem aut extra: nec propter hoc amittant vitam, aut membrum, aut aliam 
pænam ſubeant, immo firmam pacem domini regis inde habeant. Sed bene cave- 
ant Foreſtarii, Parcarii, Warrennarii, & alii quicunque, ne occaſione contentionis, 
diſco:diz, contumeliæ, aut alicujus malevolentiz, ſeu odii præhabitum aliquibus per 
ballivas ſuas tranſeund* malitioſe imponant, quod occaſione malefaciendi in ballivis 
ſuis intrant, cum hoc non fecerint, nec ipſos vagantes ut malefaciant, nec malefaci- 
entes invenerint, nec cauſam malefaciendi quætentes, & ſic eos occidant. Quod ſi 
fecerint, & de hoc fuerint convicti, fiat de morte fic intetfectorum, prout al iorum ad 
pacem domini regis exiſtentium, & prout de jure & ſecundum conſuetudinem regni 
fuerit faciend. x 
3, Melſhmen outlawed, oz indicked of freaſon oz felony, that fly into Here. . H. C. aa. 5. Vid. 
fordſhire, ſhall be appꝛehended, xc. oz elſe purſued by hue and cry, and fozfeiture 17 H. 8. c. 26. Welſh⸗ 


upon thoſe that doe not purſue. | | _ 
4. Þue and Cry ſhall be levied upon takers of carriage within the Uierge of n 
the Staple of that which pertaineth to the Staple, Winch.13 E.1.28 E.3 


5. Where a man is robbed: Upon hue and cry, cc. what remedy he ſhall have c. 11. 27 El. c. 13. 
againſt the hundꝛed, ac, and how and in what manner the hne and cry ſhall be 38 El. ca. 25. 
made in that caſe, ſee the ſtatutes, & lib. 7. fo. 6 & 7. the ſtatutes well expounded, 

And this robbery muſt be done in the day time, and not in the night, otherwiſe 

the party grieved ſhall not have his Action. And ſo note a diverſity between a 

hue and cry at the Common-law, oz foz the Bing, and a hue and cry by ſtatute 

where the party grieved is to have his remedy by pꝛivate Action, Note alſo a 

diverſity in the pꝛolecution at the Common-law, oz foz the Ring, and by the ſfa- 

tutes which give the party remedy, foz a * to the next Conſtable is 
god 


m3 | Of Mayhem. -- Chap. 5 4 
pe god by the Common-laby, but ſo it is not by the ſaid Statutes which give the 
Lib. 7. fo. 7, 5. 22 El. party grieved his Action. Sk lib. 7. fo. 7. & 8. az El. Dier 370. Oo the pzoſecus 
Dier 370. tion at the Common⸗ law is a god ercuſe upon an Indidment at the Kings ſait, 
Nt but note that it is no bar to the parties Action, 

29 E. 3. 9. 38 E.36-5<© Mhere Hue and Cry either by the Common-law, oꝛ by foꝛce of any ſtatuto is 
64 by 21 H. 7. Jevied upon any perſon, the arreſt of ſuch perſon is lawfull, although the cauſe 
comes of the Hue and Cry be feigned, & if the cauſe be keigned, he that levyed the ſame 

ſhall alſo be arreſted, and ſhall be fined and impziſoned. But common fame and 

voice is not ſufficient to arreſt a man in caſe of felony, unleſs a felony be done 

* 


| in ded, 8 i 5 f 5 
Stat. de 18 E. 2. It is an article of the Leet, to enquire ok Hues and Cries levied and not pur- 
5 ſued. | - : | 
De civ'tare London Mandatum eſt Guilielmo de Haverhull Theſaurario Regis, quod Civitatem Lon- 


capienda in manum don capiat in manum Regis, eo quod Cives ejuſdem Civitatis non levaverunt Hute- 
gs pro Huteſio non ſium & Clamorem pro morte Magiſtri Guidonis de Arterio & aliorum interfectorum 
Rer. Claul. 30H, 3. ſecundum legem & conſuetudinem Regni. Teſte Rege apud Woodſtock 22 die 


m. 5. Augulſti. 


— 
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| Of Mayhem. 
a Firſt part Inſtitutes 


Pl c 455 . Cuf a F Payhem you may read at large in the Firſt part of the Inſtitutes Sea, 

„Cor. 38. b. CuIt de , ; 0 8 k 

Norm, ca. 79. Mehai- 194 & 502. and in Juffice Stantord, And where (as it is there cited) he 

mus. * th 2.4 b : ſaith, — vero, quamvis latens fit, adjudicatur Mayhemium. Þereof 

1445145. Fleta 11.1.Ca. yg find an example. 1 

38, ba b) H. Hall indictus fuit de mayhemio, eo quod abſcidit virilia Johannis mona- 

Low ep be- Chi, &c. quem idem H. deprehendit, 8c. cum A. uxore ſua. Df the like accident 

fone ca. 1 3. for cutting pu MAY read in Camden. 3 ; ; 

our of . &, (c) Dominus Robertus Nevil (cum numeroſam prolem ex uxore ſuſcepiſſet) ig- 

4 Brit. pag. notus in hw war depcehenſus, & ab adulteræ marito in vindictam genitalibus mu- 
— tilatus, brevi vi doloris expiravit. | 

— — Vide inter leges Alveredi. cap. 40. de vulneribus fo. 43. 

ſect. De pains in divers (d) By the ancient law of England, he that maimed any man, whereby he loſt 

Ar oy 4, anp part of his body, — — lole the like part; as he that tok a- 
„let Yet.ca, 5% way another mans life, ſhould loſe his own. 

— II. And it is truly ſaid, that Duelluai eſt Mayhemium inceptum, x Mayhemium eſt 

de 28 E. 3. fo. 94, Homicidium inchoatum. And therefoze in the Appeal oz Jndicament, it is laid Fe: 
$ H. 4. 2021. Corcn, lonice Mayhemavit. 

458. 


aount la conuſans apperteint a la court noſtre Seigniour le Re); Et auxint See the firſt part of 

que les judgements rendus in meſme le court ſont empeache en autre court, in che Inſt, Sea. 172. 
prejudice & diſheriſon niſtre dit ſcigniour le roy & de ſa corone, & de tout 
le peo le de ſon dit realme, & in defcaſance & anientiſment de la common 
ley de meſine le realue uſe de tours temps. Sur quo) ewe lone deliberation 
ove les Grandees & auters de dit councell, Aſſentus eſt & accord per zoſtre 
dit Seigniour le roy, & les Grandees & communes ſuiſditx. Que touts geuts 
de Ia ligeance le roy, de quel condition que ilx ſont, que trahent nulluy hors de 
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Of Premunire. 


imer ment pur ceo que wronſtre eſt noſtre ſeigniour le roy per gre vouſes 25 E. 3. c. r. 
cla nouſes pleints des Grandees & communes avaxs ditz; coment The print being 
pluſors gents ſont, & oun: eſtre treits hors de realme a reſponder des choſes 


cxamined agreeth 
with the Record. 


The ftatute of 
16 R. 2. c. 5. 
ſaith, Is curia 


realnie en plea dont le conuſance apperteint a la court le roy, ou des choſes dont Gs vel 


judgement ſoit rendus en le court le ro); ou que ſuent en autri court a defazre 
ou tmpeacher les judgements rendue in le court le roy Eient jour, &c. In Eng- 


liſh thus. 


” 


Irſt becauſe it is ſhewed to our Lord the King by the grievous 

and clamorous complaints of the Great Men and Commons a- 
foreſaid, how that divers of the people be, and have been drawn out 
of the Realme to anſwer of things, whereof the cogniſance pertain- 
eth to the Kings Court: And alſo that the judgements given in the 
ſaid Court be impeached in another Court in pre judice and diſheri- 
ſon of our Lord the King, and of bis Crowne, and of all the people of 

» his ſaid Realme; and to the undoing and deſtruction of the Common 
law of theſame Realm ar all times uf | 
liberation had with the Great Men and ocher of his ſaid Councell, it 
is aſſented and accorded by our Lord the King, and the Great Men 
and Commons aforeſaid, that all the people of the Kings ligeance, of 


ed. Whereupon, upon good de- 


what condition that they be, which ſhall draw any out of the Realm in 


plea, whereof the cogniſance pertaineth to the Kings Court, or of 
things whereof judgement is given in the Kings Court, or which doe 
ſue in any other Court to defeat or im 


Kings Court, ſhall have day, &c. 


peach the judgements given in the 


The effect of the Statute of 16 R. 2. is, It any purſue oz cauſe to be purſued 
in the Court of Rome, oz elſewhere, any thing which toucheth the King, a- 
gainff him, his Crowne and Regality, oz his Realme, their Notaries, Pꝛo⸗ 


curatozs, cc. Fautozs, c. ſhall be out of the kings pzotecion. 


R2 


In 


16 R. 2, ed 5. 


120 
ourth part of 
e Inſtitutes, c. 8. 
Ar tic. 1. Die Decemb. 
Anno 21 H. 8. againſt 
Cardinal Woolſey. 
Vet. N. B. 143. 


Regiſt. 61,62, &c. 


Nic.29 E. 3. coram 


Rege. 


Rot. 44. Cornub. 
V. 46 E. 3 13, 14. 
Nota, citra mare. 


4 H. 4. c. 23. 


4 10 Hi. 4. 1, 2. 


18 Hl 6.s. b. 
bs E. 4.6. b. 
44 E. 3. 36. 


c 11 H. 7. Pre- 


munire Fitz. 


15 H. 7.9 acc 
b. Imr. Raſt. 


8 
90 


Of Premunire. Chap. 84. 
In this Act is declared the Soveraignty, Pꝛerogatibe, and Freedome of the 
Crowne of England, and the firſt Article erhibited by thg Lo2ds of the Coun⸗ 
cell, whereof Sir Thomas More Chancelſoz was one) and the pꝛincipall Judges 
concerning this matter, ts wozth your reading, 

This offence is called a Pꝛemunire of the woꝛds of the Writ, grounded upon 
this and other Statutes fo2 puniſhment thereof, Foz the woꝛds of the UWrit be, 
Rex Vicecomiti, &c. Premunire fac. A B. &c. And rightly it is fo called, fo; 
he that is præmonitus is præmunitus. 

Befoze the making of this Statute of 27 E. 3. there were three great mil⸗ 
chiefs, Firſt, that the Kings ſub jects have been d2awn out ol the Kealme, to 
the anſwer of things, whereof the conu ance pertained to the Kings Court. 
Secondly, of things whereof judgements have been given in the kings Courts. 
And thirdly, that after judgements given in the Rings Courts of the common 
law, of matters determinable by the common law, ſuits were commenced in 
other Courts within the Realme, to defeat o2 (mpeach thoſe judgements. And 
theſe three miſchiefs had three inſufferable effects : Firff, the pꝛejudice and diſs 
heriſon of the King and of his Crowne, Secondly, the diſherilon of all his ſub- 
fects. And thirdly, the undoing and deffruction of the common law of this 
Kealme : all which appear in the pꝛeamble of this ac. 

Thep are called (other Courts, ) either becauſe they pꝛoceed by the rules of o⸗ 
ther laws, as by the Canon oz Civill law, ac. oz by other trials, then the common 
law doth warrant, Foz the triall warranted by the law of England koz matters 
of fac, is by verdict of twelve men befoze the Judges of the common law of mat- 
ters pertaining to the common law ; and not upon examination of witneiſes in 
any Court of equity: So as alia curia, is either that which is governed per 
aliam legem, oz which dzaweth the party ad aliud examen. Foz if the fr&hold 
and inheritarces, goods, and chattels, debts, and duties, wherein the Ming oz 
lub ject hath right oz pꝛoperty by the common lab, ſhould be judged per aliam le⸗ 
gem oz be dꝛawn ad aliud examen, the three miſchiefs afozeſaid expzeſſed in 
the pꝛeamble and in this Act ſhould follow, viz. diſheriſon of the King and of his 
C20wne, the diſheriſon of all His people, and the undoing and deſtruction ok the 
common lab at all times uſed : by which words of this Ac it appeareth, that 
all theſe miſchiefs were againſt the ancient common laws at all times uſed. And 
that alſo appeareth by the ancient Writs of the common law, called Ad jura re- 
gia. whereof ſome touch hath been given befoze, and which ace wozthy the rea⸗ 
ding: and alſo by divers As of Parliament; as the Statute of Carlile, Anno 
35 E.1, whereof we have treated befoze in the Second part of the Inſtitutes: and 
by the ſtatute of 25 E. 3. De proviſoribus. And it is obſerved, that in 29 E. 3, 
within two years after the ſaid Act of 27 E. 3. that they that were called in que⸗ 
ion upon the ſtatute of Pꝛemunire, Invenerant manucaptores ſufficientes, & 


, facramentum præſtiterunt, qnod non attemptabunt, citra matre vel ultra, quod in 


przjudiciumregis, legum, ſeu coronæ, ſeu judiciorum in curia Regis reddit', ten- 
dere valeat quoquo modo, &c, Whereby, and many other like Kecogds it ap⸗ 
peareth, that judgements ought not to be queſtioned citra mare, in any Court, 
nnleſs it be accoꝛding to the courſe of the Laws of the Realme, 

By the ſtatute of 4 H. 4. cap. 23. it is oꝛdained and ſtabliſhed, that after 
judgement given in the Courts of our Lozd the Bing, the parties and their 
heirs ſhall be thereof in peace, untill the judgement be undone by attaint, oz 
by erroz, if there be erroz, as hath been uſed by the Laws in the times of the 
Kings P2ogenito2s. 

a Allo that which hath been laid appeareth by our Boks and ancient Recozds, 
as hereafter ſhall appear. . | 


* 


b 5 E. 4. fol. 6, where the ſtatute of 16 R. 2. cap. 5. ſaith, In curia Romana vel 
alibi, Eccleſtaſticall Courts within the Realme are within this word [alibi.] 
c Mich, 11 H. 7. it was adjudged by the whole Court, that a ſuit in the Ec- 
cleſiaſticall Court within the Kealme foz a temporall cauſe, was in caſe of 
Pꝛemunire. 


A 


Chap. 54. Of Premunire. EE 
d A p2efident of a P2emimire, fo2 ſuing in the Cccleſlaſfical Court fog a debt, 4 Raft pl. 429, h. 
e It was reſolved, that he that ſued in the Ccclefiaſficall Court foz the foꝛge⸗ & 430. 
ry of a laſt Mill and Teſtament, incurred the danger of a Pzemunirs, becauſe Fi — of the 
the party grieved might have his remedy by the common law. And in the ſame 5 ee Juſtice 
pear of 17 H. 7. Juſfice Spilman alſo repazteth, that one Tarbervile , as well 8 : 
fo2 the King, as fo2 himſelf, did ſue a Pꝛemunire againſt a perſon fo2 ſuing foz 
tithes in the Eccleſiaſticall Court, alledging the ſame to be ſevered from theg. 
parts, and judgement given againſt the defendant, | 
Alſo it appeareth that the Admirals Court is within this wozd [alibi] if he 
hold plea of any thing, which is not done ſuper altum mare, but infra corpus co- 
mitatus. 
f Richard Beuchampe Eſquire and Thomas Pauncefoot Eſquire, and others, / Me. 38 H 6. 
are charged with the offence of Pꝛemunire, fo2 that they ſued John Creſſey Eg. coram Rege. 
befoze Henry Duke of Ereter Admirall of England, foz taking away a Croſs of 
gold and other goods, ſuppoſing the ſame to be taken ſuper altum mare, where in 

truth they were taken at Stratfozd in the County of Tfler , where the ſtatute of 

16 R. 2. is recited, that none ſhould ſue in curia Romana ſen alibi, &c. and that 

the conufance of this plea belonged to the common law, and not to the Court of 

the Admirall. And lo it is of the Conſtable and Þarſhall, if they hold plea of a 
matter determinable by the common law, : 

2 Iſabel Winnington exhibited a bill of Pzemunire againſt William Powdich up- lic , H. 3. 
onthe ſtatute of 16 R. 2. c. 5, fo2 ſuing in the Admirall court befoze John fer ese. 


! ; Raſt. pl. 23. 
Carle of Puntingdon, Admirall of England, foz a cauſe which belonged to the bur his cate is 


common law, whereunto the defendant pleaded not guilty, entred. Trin. 
And the reaſon of all theſe caſes is, becauſe they draw matters triable by the H 7. Rot 34% 
common lab ad alind examen, and to be diſcuſſed per aliam legem. coram Rege, 


But ſome have made a queſtion, whether ſince the Eccleſiaſticall Jurisdis 
ction was acknowledged to be in the Crowne, an Eccleſiaſticall Judge holding 
plea of a tempozall matter belonging to the common law, doth incurre the dan- 
ger ofa Pzemunire, Though hereof there is no queſtion at all, yet leſt any man 
might be led into an erro2 in a caſe ſo dangerous, we will clear this point by 
Reaſon, ꝛeſident, and Authozity. The reaſon holdeth (ill to dzaw the matter 
ach aliud examen. &c. And the like queſtion might be made foz the Admira!l 
court, which is, and ever was, the Kings Court, but governed per aliam legem: a 
and ſo likewiſe of the Court of the Conſtable and Marſhall. 

At aConvocation holden Anno 22 H, 8, by a publick inffrument made by all I 
the Biſhops and the whole Clergie of England, the King was acknowledged to þ 1 H. g. tit. 

be Supꝛeame Head of the Church of England, h After this, viz, 24 H. 8. it premunire, 
appeareth that the Statute of P2emunire remained in fozce againſt Eccleſtaſti⸗ Brook 16. 

call Judges, foz holding of pleas meerly determinable by the common law, 

Jn 25 H. 8. Richard Nick Biſhop of No;wich was attainfed in a Pꝛemu⸗ Hil.z5 H. 8. co- 
nire at the Kings ſuit, and his caſe was this. Mithin the Towne of Thetfozd ram Rege, Rot. 
there then was a cuſtome, that all Eccleũaſticall cauſes riſing within the ſaid Rich. Nick Biſhop 
Town ſhould be determined befoze the Deane there, having a peculiar Cccleſi- —— his 
aſticall Jurisdicfon, and that no inhabitant of the ſame Town ſhould be dzawn ** 
befoꝛe any other Eccleſiaſticall Judge, and that every perſon iuing contrary to 
that cuſtome, the ſame being pzeſented bekoꝛe the Payoꝛ of Thetfo2d;ſhould fo2- 
feit ſir ſhillings eight pence ; and that an inhabitant of Thetfozd foꝛ an Eccleſi⸗ 
aſticall cauſe riſing within Thetfozd, ſued another befoze the Biſhop of Por⸗ 
wich within his Conſiſtoꝛy court at Nozwich +: and this was pꝛeſented befo2e 
the Pavoꝛ of Thetfozd accoꝛding to the cuſtome, whereby he fo2feited fr ſhil⸗ 
lings eight pence, The ſaid Biſhop cited the ſaid Payoꝛ foz taking of the ſaid 
Pzeſentment Pro ſalute anime to appear befoze him at his houſe at Boron in 
Suffolke, where the Mayoꝛ appeared, and there the Biſhop ore tenus injoyned 
him, upon pain of Ercommunication to adnul the ſaid pꝛeſentment befoꝛe a day. 
And foꝛ this offence he was attainted in a Pꝛemunire, upon his confeſſion bes 
foze Fitz James Chief Juſtice, and the Court of Kings Bench, upon the — 

o 


dr 


Trin. 36 H. S. co- 
ram Rege. Rot. 9. 
the B. of Bangors 
caſe. 

D. & St. 1. 2. 

c 24 f. 106. b. 
Lib. 2. c. 23. 


Br. tit. Pre mi- 
Tre. 21. 
Temps. E. G. 


1 Elz. cap. r. 


25 H.8. ca. 20, 


Trin. 29 Eliz. in 


Rot. 747. Tho. 
Stoughrons caſe, 


Communi banco. 


Of Primwunire: 1 
pf 16 R. 2. the Netozd whereof we have den. By which indgement two points 


are cleared: Firſt, that the Statute of Pꝛemunire extends fo Cecleſtaſticall 


courts within the Kealme, Secondly, that after the King was in poſſeſſion of 
his Supꝛemacp, the Biſhops incurred the danger of P2emunire. 
The Eiſhop of Bangoz was attainted in a Pꝛemunire foz holding plea of an 
Advowſon, and of tithes ſevered from the nine parts. 
Saint Germin in his Book of Docto2 and Student, who wrote after 26 H.8, 
holdeth: That if a man maketh a pꝛomile fo) a tempozal thing, and ſwear to 
pzrfozm it, and doth it not; if he be ſued fo2 perjury in the Dpirituall court, a 
Pꝛohibition 02 a P2emunire lycth in that caſe, Allo be ſaith : Ak a man be er- 
communicate in the Spirituall court foꝛ treſpaſs, oz ſuch other thing, as belongs 
to the Kings Crown and his Nopall Dignity, cc. the party, if hs will, may 
have a Premunire fac. againft him. 5 
Brook repo2teth, that Barloe Biſhop of Fath and Mels, in the reigne of King 
E. 6, depꝛived the Deane ok Wels, which Deanry was a Donative: and the:e⸗ 
by incurred the danger of a P2emunire. | | 
Ey the Statute of 1 Eliz, (which reſtoꝛeth the ancient Juriſdiction Ecclell⸗ 
aſticall to the Crown) the Act of 1 & 2 Ph. & Mar. c. 8. is repealed. But there 
is a ſpeciall pꝛoviſo in that Act of 1 Eliz, that it ſhonld not extend to repeale 
any Clauſe, Patter, oz Sentence contained oz ſpecified in the ſaid Act of x & 2 
Ph. & Mar. which doth concern matter of Pꝛemunire, but that ſo much of that 
which concerneth any matter oz cauſe of Bꝛemunire, ſhould ſtand in foꝛce 
and effect. And that claule of the Statute of 1 & 2 Ph. & Mar. is this. That whos 
ſoever ſball by any Proces obtained out of any Eccleſiaſticall Court, within the 
Re1lme or without, by pretence of any ſpiritual juriſdiction, or otherwiſe, contrary 
to the lawes of the Realme, inquiet or moleſt any perſon, &c, for any Manors, 
&c. parcell of the poſſeſſions of any Religious Honſe, &c. ſhall incurre the danger 
of the Act of Premunire, in an. 16 R. 2. | | 
See the ſtatute of 25 H,8. which alſo hath reference to the ſaid Act of Pꝛe⸗ 
munire, and is revived by x Eliz. | 
Thomas Stoughton Parſon of N. in Suffolke, bzonght 4 Writ of Pzemunire 
againſt R. T. upon this ſtatute of 27 E. 3. fo2 ſuing in the Court of Audience of 
the Archbiſhop of Canterbury, to impeach a judgement given in a Quare Impe- 
dit, bef92e the Fuſfices of Aſſiʒe in the County of Suffolk, cc. the defendant 
pleaded not guilty, rc. And this (omitting many other things foz this matter) 
ſhall ſuffice, And now let us peruſe the body of lhe Act. 


« Trahe nulluy hors de realme.] ©f this there is no queſtion, being a- 
gainſt the ancient law of the Kealme always in uſe ; as by this Act appcareth 
And this was a remedy foz the firſt miſchiefe. 


¶ Ou des choſes dont judgements fucr'rendus, 8c, ] This bzanch 
pꝛohibiteth all fozain ſuits, viz, in the Court of Rome, cc. foꝛ any thing wheres 
of judgement was given in the Kings Court, And this was a remedie foz the 
ſecond milchieke. 


¶ Ou que ſuont en autre court a defaire ou impeacher les judge- 
ments rendue in le Court Je Roy.] This is a remedy foz the third 
milchief, Foz having by the ſecond bꝛanch provided againſt fo2ain ſuits 
to undoe, oz impeach judgements in the Kings Court, this bꝛanch doth (as 
hath been ſaid extend to all Courts, which p2oceed by the rule of another 
law, oz dzaw the party ad aliud examen, and therefoze this bzanch doth er- 
tend to Eccleſiaſticall Courts, to the Court of Conſtable, and Parſhall, to 
the Court of the Admiralty, and to the Court of Equity pꝛoceeding in courſe 
of equity: fo2 it had been to no effect to have pꝛovided againſt forain ſuits, 
which were troubleſome, tedious, and chargeable, and to have ſuffered the pars 


ty to have attempted and p2oſecutet, any thing at home within this realme, 
to 


Chap. 54. Of Premunire. 

to the p2ejudice and diſheriſon of the King; and his Crown, and all his ſubjects; 
and to the ſubverſion of the Common⸗ law. And firſt we will ſpeak of the Court 
of Equity. This Court cannot pzoced- in courſe of equity after judgment at 
the Common-law, foz th2& reaſons, Firff, fo2 that it dzaweth the matter 
triable, and determinadle by the Common-law, ad aliud examen, viz. toatriall 
by witneſles, which (as hath been ſaid) is contrary to the ancient law of the 
Realm, and againſt the Purview of this Statute, Secondly, after judgment 
the parties ought fo be at peace and quiet, foꝛ judicia ſunt tanquam juris dicta, 
and if the party againſt whom judgment is given, might after judgment given 
againſt him at the Common⸗ law, go into Court of Equity foꝛ matter in equity, 
there either ſhould be no end of Suits, oꝛ every Plaintiff would leave the Com⸗ 
mon⸗ law, and begin in the Court of Equity, whither in the: end he muſt be 
bzought, & that ſhould tend to the utter ſubverſion of the Commen-law, as it is 
laid in the Act. Thirdly, the Court of Equity in the p2zoceding in courſe of equi⸗ 
ty is no Court of Reco2d,and therefo2e it cannot hold plea of any thing, whereot 
judgment is given, which is a judiciall matter of Necoꝛd. And this is the an- 
cient Law at all times uſed, as this Ad ſpeaketh. As taking ſome few examples 
foz many, both befoze, and after this Statute, 

In the caſe of Edmond Carl of Cornwall in Anno 6 E. 1. it appeareth, that af- 
ter judgement given befoze Roger Loveday and Walter Winborn Juffices of Oier 
and Terminer, againſt Walter Biſhop of Exceter andi his Tenants, the ſaid Bi⸗ 
Gop pꝛocured the Biſhop of Landaft in the Pariſh Churches of Cornwall and 
Devonſhire to pꝛonounce ſentence of Ercommunication by the ſentence of the 
Arch-Bilhop of Canterbury (which ſgnfence was had by the pꝛocurement of the 
{aid Biſhop of Exceter) againſt all perſons of what Eſtate, Degree oz Dignity 
ſoever, that dealt in the pzocedings,zc. againſt the ſaid Biſhop and his Tenants 
befo2e the ſaid Juſtiees: and in this part of the Reco2d being in French, it is 
ſaid, La Corone, & la dignity noſtre ſeigniour le Roy ne doit per autre eſtre Ju- 
ftice ne guyne, &c. Et les choſes que ſont paſſes en ſa Court per judgement, ou en 
auter manner, ne devient eſtre en autre court recrecees, & c. Out of this Recoꝛd 
we may obſerve the things. Firſf, what the ancient law of this Realm was, 
befo2e the making of this Act, Secondly, that en autre court] which are the 
wo2ds of this Act, was taken to be another Court within theRealm, Thirdly, that 
the miſchief befoze this Act, was foz ſuits in other Courts within this Realm, 
alter judgments given in the Kings Courts. Read the whole Recozd, which 
beginneth thus. Cornub. Dominus Rex mandat, &c. 

And in 13 E. 3. there was a ſuit in the Court of Rome after judgment in the 
Kings Court, and in that Reco2d it is ſaid, In regis contemptum, & Coronæ ſuæ 
præjudicium, ac judicii prædicti enervationem manifeſtam, & c. Ac quod judicia in 
curia Regis rite reddita fruſtra redderentur, nifi debitum ſortirentur effectum. 

a Fleta who wꝛote befoꝛe this Statute, ſaith, Judicia debent rata permanere, & 
firma conſiſtere, uſque ad condignam ſatisfactionem inviolabiliter obſerventur. 

And as a Paxime of Common⸗ law in the judicial Regiſter, fo. 12.35.41, &c. 
it is often ſaid, Ea quæ in curia domini regis rite acta ſunt, debitæ executioni de- 
mandart debent. 

Now let us ſ what hath been done ſince the Act. b The Statute of 4 H. 4. 
cap. 2 3. hath been recited befo2e, which is a judgment of Parliament. c A judg- 


12 : 3 


37 H. 6. 14. 


Anno 6 E. 1. the Eat! 
of Cornwals caſe. _ 
Lanceſton in Thefaurs 


Mich. 13 E. 3. In Coni⸗ 
muni Banco Rot. 40. 
Inter ſchannem de 
Dingle & Mich. de 
Englis Bedf. 

a Fleta li.6 ca. 26. 
Trin. 19 E. 3 Rot. 50. 
Coram Rege Jehn Bol- 
tons caſe. Mich. 19 E, 3 
Rot. 16. & Rot. 29. A- 
lan de Conesburghs 
caſe. F. N. B. 16 9. f. 

20 E. 3. eſſoin. 24. 


ment was obtained by covin and pꝛactice againſt all equity, and conſcience in the 21 E. 3. 40. b. 
Bings⸗Bench: fo2 the Plaintiff retained by colluſion an Attozny foz the Deken⸗ 4 H. 4. cap. 23. 


dant, (without the knowledge of the Defendant, then being beyond ſea) the At- 
toꝛny confeſſeth the Action, whereupon judgment was given, d the Defendant 


c Paſc. 5 E. 4. Coram 


Rege inter Cobbe & 
Nore. 


ſought his remedy in Parliament, and by Authozity of Parliament power was 4 Rot. Parl. ſimile 3H. 


given to the Lozd Chancelloꝛ by advice of two of ths Judges fo hear, and ozder 
the caſe accoꝛding to equity: which pzoveth that the Chancelloz could not do it 
of himſelf without higher Authoꝛity. 

e NoJnſunction after verdict at theCommon-lawy is to be granted inChancery, 
x if the LozdChancelloz ould grant an Injunction in that caſe the Judges ſaid, 
that 


5-nu.44.& 3 H,6, nn, 
22, 
e 22 E. 4. 37; 
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. Decemb. 21 H. 8. 
Art. 20. 


Doct. & Stud. ca. 18 
the book of diverſity of 
Courts. 


Mich. 8 & 9 El. in the 
Kings-Bench. 


Trin. 21 El. in Com- 
muni Banco. Rot. 
319. 


paſch. 27 El. in the 
Kings-Bench. 


| 
Trin.30 El. inthe 
Kings-Bench. 
Diverſity of Courts 
ca. Chancery. 
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that ik the Chanceloz impꝛiloned the party foz bꝛeäch of the 3njuaction, they 
would grant an Habeas corpas and deliver him. 3 | 

Amongſt the Articles pzeferred to the King by Sir Thomas Moor Logd Chan⸗ 
teloꝛ of England, and all the P2ivy-Councel, and by Fitz-James Chiek Juſtice, 
and Juſfice Fitz-Herbert againſt Cardinal Wwlſey, one is in theſe woꝛds, | And 
the ſaid Loꝛd Cardinal hath eraniined divers and many matters in the Chance- 
ry, after judgment thereof given at the Common-law, in ſubvseſton of your 
laws, and made ſome perſons to reſfoze again to the other party condemned that 
that they had in erecktion by verttie of the judgment of the Common-law] 
which J have ſeen in parchment under all their hands, and is vet to be ſeen. 

Ik judgments given in the Kings ⸗Courts ſhould be examined in Chancery, 
befoze the Kings Councell, oz any other place, the Plaintiff o: Demandant 
ſhould ſeldome come to the effect of their ſuit,no2 the law ſhould never have end, 
#c. See the diverſity of Courts ca. Chancery; | 

Ralph Heydon Gent. was indicted of a Pzemunire upon the ſtatute ok 27 E. ;z, 
foz pzocuring of Dir Nicholas Bacon Lozd Keeper of the Gꝛeat Deal, to grant an 
In junction in Chancery after judgment given in an Ejectione firmæ of lands in 
Hertfordſhire, And the Recoꝛd ſaith, Quod predictus Radulphus machinatus ett 
antiquas leges, & conſuetudines regni- ſubvertere. - 

A wꝛit of Pꝛemunire upon the ſaid ffatute of 27 E. 3. by Richird Beans againſt 
Richard Lloyd, fo2 ſuing bifo2e the Pꝛeſident and Councell in Wales, after 
judgment given in the Court of Common-Pleas, in an Action of debt foz fozty 
and two pounds ten ſhillings, in ſubverſionem legum antiquarum, &c, 1 

Peter Dewſe was indicted foꝛ pꝛocuring of Dir Thomas Bromly then Loꝛd 
Chanceloz, to grant an Jnjuncion in the Chancery after a Judgment given in 
Eje&ione firmæ. os 

John Heal of the Inner Temple London Eſquire, was indiced of a Pꝛemu⸗ 
nire, foꝛ pꝛocuring a Suit in Chancery after a Judgment given at the Common 
{awv, contrary to the ſtatute of 27 E. 3. And the councell of Heal fok two ercep- 
tions, one that the Court of Chancery was not within the ſtatute of 27 E. 3. a- 
nother, that one of the parties to the Suit in Chancery was named in one place 
by one name of baptiſm, and in another part of if by another. The. Court re- 
ſolved that the Court of Chancery was within the ſtatute of 27 E. 3. but found 
the other erception concerning milnaming to be true. And therefoꝛe they quaſh⸗ 
ed the Indictment, but made a memorandum indoꝛled upon the back of the in- 
dictment, that it was ovberthzown foz miſtaking a name, and not foz the 


matter. | 


Mic. 39 & 40 El. 
See the fourth part of 
the Inſt cap. Court of 


Chancery. 


_ Thomas Throckmorton erhibited a Bill in the Chancery againſt Sir Moyl 
Finch after fndgment given againſt him in the Court ok Erchequer upon ap- 
parant matter of equity. Upon which Bill the Defendant demurred in law, and 
foꝛ that Sir Thomas Egerton then Loꝛd Keeper inclined to rule over the Demur⸗ 


rer, ſaying that he would not meddle with the judgment, but puniſh the coꝛ⸗ 


rupt conſcience of the Defendant, in relieving the Plaintif in equity : Upon 
a petition to Queen Eliz. (who ever favoured the due pꝛoc ding of her laws,) 
the referred the conſideration of the Demurrer to all the Judges of England,who 
hearing Councell learned on both parts, and upon view of P2efidents in the 
time of H. 8. and ſince of In junctions granted after judgments, and finding 
very few of them to warrant that which had been affirmed, and none ok them to 
be done by the advice of any of the Judges, they all after divers hearings, and 
conferences, and conſideration had of the laws and ſtatutes of the Realm, una⸗ 
nimoufly reſolved, that the LozdKeeper could not after judgment given re⸗ 
lieve the party in equity, although it appeared to them, that there was appa- 
rant matter in eouity. And amongſt others, the Judges gave this reaſon, that if 
the party againſt whom judgment was given, might aſter judgment given a⸗ 
gainſt him at theCommon-law,dzaw the matter into the Thancerv, it would tend 
ko the ſubverſion of the Common-law,foz that no man would ſue at the Common 


w, 
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jaw, but oꝛiginally begin in Chancery, ſeeing at the laſt he might be bꝛought 

thi her alter he had ered by the Common lalv; and thereupon they all cer- 

tified that the DemutTkr was good, and that Sir Moyl Finch the Defendant 

ought not to anf wer. i 5 | . 
An Inkoꝛmation upon this Statute of 27 E. 3. againſt Sir Anthony Mild- fil. 16 Ja. Ren CW 

may, fo2 that he and other Commiſſioners of Sewers did impeach a judgement am Rege. 

in the Kings Bench: he purchaſed a pardon from the Bing, and pleaded it. 2 
See a Privy Deal bearing Teſte 18 Julii, Anno Domini 1616. to the con- 

trary,obtained by the impoztunity of the then Loꝛd Chancello2 being vehement- 

Ip afraid : Sed judicandum eſt legibus, and no Pꝛeſident can pꝛevail againſt an 

Act of Parliament. And beſides, the ſuppoſed Pꝛeſidents (which we have ſeen) 

are not authentical, being moſt of them in tozn papers, and the reft of no 


credit. 


C Eient jour contenant le ſpace de 2 moys per garniſhment a faire 4 E. 3.1. 36. 39 E. 
a eux, &c.] Ey this it appeareth that a Pꝛemunire lycth as well foz the par- 3. 7 7 E.. 3. 27 H. 
ty as foz the King, and they both may joyn in one Writ, | 5. 36 H.6, 30. 

Ak the Defendant come not at tho day, gc. by the erp:eſs letter of the law * 43 E. 3.6. 42 E. 3. 7. 
judgement ſhall be given againſt him accoꝛding to this dd. This ſuit need nat 2 K. 3 17.27 H. 6 5. 
be aga'nlt them by oziginal TUrit, but if the Defendant be In Cuſtodia Ma- — . Ti Prem. 
reſchalli, the ſuit may be againſt him by Bill, becauſe the end of the giving ok, NS 2 
the two moneths was, that they Gould have notice, which is ſatisſied, and there- E. 3. 33. 30 E. 3 11. 
with agreeth the Pꝛeſidents; and the Dekendant cannot be ſued in any other 44 E. 3.36. Fredy 
Court when they are In Cuſtodia Mateſchalli. See the Statute of 18 Eliz. cap. 5. Cale. 
but that Statute ertends to common Inkozmers, and not when the ſuit is com- 
menced by the party grie ved. 88 

4 But if the Defendanf appear and plead; and the iſlue be found againſt him, 8 H. 4.6. L :5- 
02 if he demur in law, xc, judgement ſhall be given againſt him, that be ſhall fo. 34 b. in Alex,ÞPou!4 
be out of pzotection, gc. And lo hath this Statute been interp2etcd, and judge⸗ Cale, 
ment given accoꝛdingly. Pertiſe well the woꝛds of this Act foz this point, and 
ſee the book in 8 H. 4. 6. 3 7955 | 

By the Statute of 38 E. 3. cap. 2. the Defendant onght to appear in perſon, 39 E.3.7. 9 E. 4.2 
and therefo2e he cannot appear by Attozney without a ſpecial Mrit out of the 15 H. 7. 9. F. N. B. 
GE : and this Act doth bind as well thoſe that are Lozds of Parliament m. 
as others. | 


1 


- 


¶ Avant le Roy & ſon Councell.] Here Counſel cannot be taken, as 
moſt commonly it ts, foꝛ his Judges of his Courts of Juſtice, who are ſaid to, - - 
be ol his Counſel fo2 pꝛoceedings in courſe of Juſtice, becauſe the Courts of 2 K. Sa. — 
Juſtice are hereafter in this Ad named: neither doth it intend the Kings jJ92ivby | 
Counſel, but the Kiag and the Lozds of Parliament in Pacliament, which is 
a Court of Juffice. | | | 
See the Firſt part of the Inſtitutes, Sect. 164. Veigne les Burgeſſes al Parle- The King is armed 
ment. There is Commune Concilium, Magnum Concilium, Privatum ſeu conti- with divers Counſcts 
nuum concilium, and Concilium Juſticiatiorum, le Councel des Faſtices. 


T11;, lour procuratots, Attornies, Executors, Notarics & Main- 
teynors.] Note by this Act the P2ocurers, Attoznies, Crecuto:s, Notartes and 1 
Maintainers ſhall have the ſame puniſhment that the P2incipal ſhall have, Note 
in the Statute ok 2 R. 2. this woꝛd (fautors) crept in, a woꝛd (derived a faven- 
do) of a large extent, as it was conſtrued in the reign of H. 8. | | 
The Plaintiff may chuſe whether he will make them all pꝛincipala, oz the Stanf. pl. Car: 44... 
one pꝛincipal, and the other acceſſar ies, but the damages (fall be ſeverally taxed, 44 E. 3 2. 36 f. 
He that pzocures one to ſue to the Court Chziftian, ſhall fozfeit as much as zo. 4 f. 78 K.. 
he that lueth, and is pzincipal as well as the other, and are in equal degree of g f. 4.5.pl. com, 
Dꝛemunire: but if they both be inviced, the - of the act, and the other of the 97. b. 
: Pz0- ; 


126 


Sec Littleton ſect. 
199. and the 1. part 
of the Inſtitutes the 
ſame Sc&. Lib.7. to. 
14. in Calvin: caſe. 
25 E. 3. ca. 2. See 

5 El. ca. 1. 


34 H. 8. ſorfeit. Br. 
101. Paſch. 21 El. 
reſolution of the 
Judges in Trudgyns 
caſe, Dicer manu- 
ſcript» V ide before. 
25 E.3. Verb. Et ſoit 
aſſavoir. 


16 R. 2. ca. J. exam · 
ples of theſe are quo» 
ted before. 


Vide Juſtice Spil- 
mans Report. Mich, 


21 H. 8. Cliffs caſe. 
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p2ocurement, and he that is charged with the pꝛocurement, is found guilty, and 
the other by another enqueſt is found not guilty, ſudg t Hall never be given 
againſt him, which was indicted of the pzocurement, becauſe he cannot be an 
offender, but in reſpec of the offence of the other, 


C Hors de la protection le roy. ] By theſe words the perſons attainted 
in a Writ of Pꝛemunire are diſabled to have any action oꝛ remedy by the Kings 
Law, oz the Kings Writs - foz the Law and the Kings Writs are the things 
whereby a man is pꝛoteded nd aided, (ſs as he that is out of the Kings pꝛo⸗ 
tection, is out of the aid and pzotecton of the Law. 

But by the ſtatute of 25 E. 3. it is pzovided, that he that purchaſeth pꝛovi⸗ 
ſions to Abbies oz Priozies, ſhall be out of the Kings p:otecion, and that a man 
map do with him, as with the enemies of the King and his Realm, and that he 
that ſhall commit any thing againſt ſuch p2oviſozs in body oz goods, oz other 
poſſeſſions, ſhall be excuſed againſt all people. 


C Et lour terres, biens, & chateux forfait au Roy.] This is inten- 
ded of the lands that he hath in fee-ſimple, oz foz life, which the Delinquent 
might lawfully fozfeit, and not lands in tail: foz tenant in tail ſhall fozfeit 
only foz term ok his life, fo that was all he could lawfully foꝛfeit at the making 
of this ſtatute, either in caſe of Treaſon oz Felony, And ſo it was reſolved by 
the Judges in the caſe of Trudgyn of Devonſhire, who was attainted of a pꝛe⸗ 
munire upon the ſtatute of 13 El. cap. 2, 

Nota, this is a new kind of fozfeiture given by this Jaw, and is penal, and 
cannot by equity extend further than the recoꝛds, and therefoze this Act erten- 
deth not to the fozkeiture of Fairs, Parkets,Renfs-charges, Rents-ſeck, Wars 
— 88 oz any other hereditament that is not within this wozd 

terre. | | 


¶ Lour corps impriſon, & rents al volunt le Roy.] The greatneſs of 
theſe puniſhments do ſhew the greatneſs of the offence, 

It is to be obſerved, that the ſaid Statute of 16 R.2. is ffridly penned againſt᷑ 
offenders, Foz ftrſf it ertendeth to all perſons of what quality oz ſer ſoever, the 
woꝛds be, [if any] 2. To all Courts of what Jurisdiction ſoever, and whether 
holden by right oꝛ by w2ong, In curia Romana, ſeu alibi, which wozd (alibi) is a 
wozd of a large extent, as befo2e it appeareth. 3. To all things whatſoever, 
Where any thing, ] which woꝛds be as general as can be, 4. Not only againſt 
the King, his Crown and Dignity, but againſt the Kingdom alſo : againſt the 
King, his Crown, and Regalty or Realm, 5. This A extendeth not onlp to pz0- 
curers, abetters, maintainers, counſellozs, xc. which are known woꝛds in law, 
but to favourers, fautores, which wozd was largely extended in the reign of H. 8. 
Whereby it is to be obſerved how dangerous it is to bzing new 63 unuſual wozds 
into any Act of Parliament, eſpecially into ſuch as be ſo penned: foz there it 
appeareth that Cliff being a Parſon of a Church, granted to the Cardinal an 
annuity ſo long as he ſhould be Legate, ut decentius & ſublimius ſe gereret in 
authoritate ſua Legantina, which the Cardinal had by Bull, and paid to him 
ten marks in name of ſeaſin, and he was adjudged a fautor, But ſuch evaſions 
were found out of this and other ffatutes, as were made againſt uſurpations 
and incrochments upon the good and antient Common lab, as divers and 
many Statutes were made from time to time to meet with ſuch evaſions, which 
being many, (and others which concern the offence of pzemmire) we will but 
name, and leave the reader to peruſe the ſame at large, wherein (as we conceive 
it) he ſhall find a great light, by that which hath been ſaid, viz; 25 E. 3. ca. 
22.25 E. 3. Statut. de proviſoribus. 3 8 E. 3. ca. 1, 2, 3, 4. 3 R. 2. Cap. 3. 7 R. 
2. Ca. 1 2. 12 R. 2. ca. 15. 12 R. 2. Stat. 2. ca. 2. 16 R. z. cap. 5. 2 H. 4. cap. 3. & 4. 
6 H. 4. cap. 1. 7 H. 4. ca. 6. & 8. 9 H. 4. ca. 8.3 H. 5. cap. 4.24 H. S. ca. 12. 25 H. S. 
ca. 19,20, 21.26 H. 8. cap. 15. 28 H. S. cap. 10.35 H. 8. ca, 1. Note, Queen _ 
repealed 


Cap. 54: Of Premunire. 3 
repealed all offences made to be in the caſe of pzemunire ſince the firſt day of the 
firf year of H. 8. but ſome of them are revived by the ſtatute of x El. c. 1. Eut 
in all Queen Maries time, the ſtatutes made concerning the offences of pzemu- 
nire bekoꝛe the reign of H. 8. were neither repealed no2 altered, but (as hath 
been ſaid) allowed of in Queen Maries time. 1 & 2 Ph. & Mar. c. 8. 1 El. ca. 1. 
5 El. ca. 1. 13. El. cap. 1.2.8, 27 El. ca. 2. 21 Jac. c. 3. 

And where the ſtatute of 25 E. 3. De Proviſotibus pzovideth, that certain of- 
Lenders ag ainſt that Ac, ſhall befoze they be'delibered, make full renunciation, 
ec. becauſe we deſire that our ſtudent may in all things underſtand what he 
reads: It is to be known, that as wellbefg;e: that ſtatute, viz. in the reigns of 
E. 1. and E. 2. as after, the foꝛm of renunciation wag to this effect. I renounce 
all the words compriſed in the Popes Bull to me made of the Bithoprick of A. 
(oz the like) the which be contrary, or prejudicialf to the King our Soveraign 
Lord, and to his Crown, and of that I put my ſelf humbly in his Grace, praying 
to have reſtitution of the temporalties of my ſaid Church, &c. Mhereby it may 


appear what the law was in that caſe befoze 25 E. 2. And albeit theſe laws be 


very ſevere, eſpectally againſt the Euls, ac. of the Pope, and fozain jurifdici- 
on, and though Queen Mary teſtoꝛed his lupꝛemacy in ſuch lozt as hereaſter 
appeareth, yet would ſhe not repeal the ſaid ſtatutes of Pꝛoviſion and Pzemu- 
nir e, but pzovided that they ſhould ſtand in foꝛce. See the ſtatute of 1 & 2 Ph, 
& Mar, whereby it is enacted, That whoſoever ſhould by any proceſs obtained 
out of any Eccleſiaſticall Court within this Realm, or without, or by pretence 
of any ſpiritual juriſdiction, & or otherwiſe, -contrary to the laws of this Realm, 
inqu:et, or moleſt any perſon, &c, ſhould incurre the danger of the Act of Pre- 
munire made in the ſixteenth year of the reign of King R. 2, &c. And by ano- 
ther bꝛanch in the ſame Act it is enaced, That all Buls; Diſpenſations, and privi⸗ 
ledges not containing matter contrary, or prejudiciall to the authority, dignity or 
prehem inence royall of the Realm, or to the laws of this Realm now being in 
force, and pot in his preſent Parliament repealed may be put in execution, And 
laftly, by the fam © dd, it is declared and enacted, That neither any thing contained 
in the body of the ſaid ſtatute, or in the Preamble thereof, ſhall: be conſtrued, or 
expounded to diminiſh, or take away any of the liberties, priviledges, preroga- 
tives, preheminences, authorities or juriſdictions which were in the Imperiall 
Crown of this Realm, or belonged to the ſame befote the twentieth year -of -H. 
8. and the Popes Holineſs to have ſuch authority, preheminence, and juriſdiction, 
as his Holineſſe uſed, or might lawfully have uſed by authority of his Supremacy 
the ſaid twentieth year of H. 8. within this Realm of England, without diminution 
ot enlargement of the ſame, and none other. Whereby it appeareth how careful 
the State was in Queen Maries time to pꝛeſerve the Bzerogative cf. the 
Crown, and the ancient laws of the Realm, and did at that time ſo cautiouſſy 
reſtoꝛe the Supzemacy of the Pope, ſecundum quid, but not ſimpliciter, and 
—— Dupzemacy within ſtrait and legal! limitations, as by the ſaid Act 
appeareth, | Es cit SEEDS, ES 

See the ffatutes which inflict the pnniſhment of pꝛemunire, viz, 2.R.2,c.12, 
3 R. 2,c.3,7R, 2. c. 12. 24 H. 8. c. 12. 25 H. 8. c. 19, 20. 1 El. c. 1. 26 H. 8. 
cap. 15. 28 H. 8. c. 16. 1 & 2 Ph. & Mar. cap. 1. 8 El. cap. 1. 5 Eca. 1. 13 Eliz. cap. 2. &. 
39 El. c. 18. 27 El. c. 2. See the Fourth part of the Inſtitutes, cap. Chancery, 
the Articles at large againſt Cardinall Woolſey. Artic. 7. 

We have been the longer concerning caſes of Pꝛemunire. Firſt, foz that 
they be matters of great weight, and neceſſary to be known, and we wiſh that 
the offence may never be committed. And ſecondly, foz that Paſter Stanford 
hath in effect but named a Pzemunire, 
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Dier Mandſcripe 
Hil. x El. le cafe 
de Chriſtoforſon 

Evelque de Chi- 
cheſter. 


t & 2 Ph. & Mar, 
ca. 8, | 


* Nota. 3 


_ 


Stan. pl. cor? 44.f, * 


* 


$3H.8.cap.:1 4; 
3 E.6 cap. 12. 


Ota. 


1 Mar. ſtat, uni- 
cum, Seſſione prima. 
3 Elia. cap. 1 5. 

Mit ius imperanti 
melius paretur. 


* Nora. 


The like AR was 
made, 3 & 4E.6, 
Ca, 15. Expired, 


Auguſt. int lib. 


Retract. 


a Caſaubone _ 
Exercit 1. ad ap- 
peratum Annal ium. 


cap. 10. 


b Epheſ. c. 2. v. 9» 
Col. cap. I. v. 2 6. 
Rom. c. 16. v. 2 5. 
c Acts c. I. v. 7. 


Mat. 24. 36. 


Mark 13.3 


is not lawful. Foz the firſt, c ſee the firſt of the As, It is not for us to know 


6 
Of Propheſies. 


Ropheſies upon declaration of Arms, Fields, Names, Cogniſances, oz 
Badges, were made felony without the benefit of Clergy: but this Act 
is twice repealed by general wozds of all Felonies made by any Statute 
ſince the firſt year of H. 8. 

Jn Anno 5, Eliz. a moꝛe moderate Statute was made againſt Pꝛopheſtes by 
Writing, Singing, oz other open Speech, oz Deed, by the occaſion of any 
Arms, Fields, Beaſts, Badges, oz other like things accuſtomed in Armes, 
Cogniſances, oꝛ Signets; oz by reaſon of any time, year, oz dap, name, blod⸗ 
ſhed, oz warr, to the intent thereby to make any Rebellion, Jnſurrecion,Diſ- 
ſenficn,loſs of life, oꝛ other diſturbance within this Realm,oz other the Queens 
Domintons, Foz the flrſt offence impziſonment of his body by the ſpace of a 
pear without bail, and fozfeit to the Queen and Jnfozmer, ten pounds. And 
foz the ſecond offence, imp2iſonment during life without bail, and fozfeit to the 
Queen all his goods and chattels, real and perſonal ; But he muſt be therefoze 
impeached oz accuſed within ſir Poneths next enſning the offence by him done. 
A juft and neceſſary limitation, and the rather, foz that the offence may be com- 
mitted by bare woꝛds. This offence is to be heard and determined befoze Juſti- 
ces of Aſſiſe, Juſtices of Oier and Terminer, and Juſtices of Peace, | 

See hereafter the Chapter of Neves, and the Secogd part of the Inflitutes,. 
W. 1. cap. 3 3. He that hath read our Hiſtozies ſhall find, what lamentable and 
fatal events have faln out upon vain ÞP2opheſies carried out of the inventions 
of wicked men, pꝛetended to be ancient, but newly framed to deceive true men: 
and withal, how credulous and inclinable our contreymen in fozmer times 
to them have been, we will ſet down the truth concerning the ſame, 

Certain it is, that to fozetel of things to come. is a p;e2ogative appꝛopꝛiated 
to the Holy Ghoſt; and that the Devil cannot prædicere, fozetel of things to 
come, which notwithſfanding, S. Auſtin did fometime hold that he could, But 
afterwards juſtly retraced it in theſe wozds, Rem dixi occultiſſimam audaciore 
aſſertione, quam debui, &c. certiſſimum eſt Dzmones non præſcire. 

Now foz the pꝛedictions and fozetellings of the Sibyls being Gentiles, ſo long 
befo2e the Incarnation of our Saviour Chzift;and moze directly and particulars 
Ip, ot thoſe high my ſteries of the Jncarnation and Paſſion of Chziff.the coming 
of Antich2ift, the ſubverſion of Rome, and the end of the wozld, they are by the 
true Pꝛophets of Almighty God, who ſpake by the Holy Ghoſt, well diſcovered; 
that while the Church was in her Cradle, theſe pzedictions wers invented and 
fathered upon the Gentiles ; to the intent to make the doctrine of the laid high 


Pyſteries of the Goſpel the moze credible amongſt the Gentiles, And if any 


ſuch pꝛedidions had been by the ſaid Sibyls, out of queſtion thoſe great Lights of 
Nature amongſt the Gentiles, Plato, Ariſtotle, Theophraſtus, oz ſome other of 
thoſe great Philoſophers, that with great alacrity dived info the ſecrets of all 
kinds of learning, would have found them out, and made ſome mention of them. 
But beſides the laid a diſcovery, ſuch predictions by the Gentiles and Heathen 
perſons are b againſt the woꝛd of God, | 

Allo predictions either of the time of the end ok the wozld,oz that it is at hand, 


the 


Cap. 56. Of Approver, | 129 
the times and ſeaſons which the Father hath put in his own power, &c. Foz the 
ſecond, ſee the Second Epiſtle to the Theſſalonians. I beſeech you brethren, &c. 2 Theſſ.e. 2. v1, 23 
that you be not ſhaken in mind, or troubled, &c. a sthough the day of Chriſt were 
at hand, let no man deceive you by any means. 
Wie have the rather ſaid hereof thus much, foꝛ that we have heard divers nen 
boldly and confidently upon their Numerall calculation to have erred herein. 


_ 1 8 —— —— — 


4 


_—_ 


CAT: LEE 
Of Approver. 


APO oz App2over, in Latin Probator, is a perſon indicted of Treaſon Parl. 28 E. 1. c. 
oz Felony in pꝛiſon foz the ſame, and not diſabled to accuſe : he may a up- Non for con- 
on his arraignment, befoze any pleapleaded, and befoze competent Judges 14 2... .... 
b confeſs the Jndictment, and take a cozpozall oath to reveale all treaſons and 21 E. 3. 1. 
felonies, that he knows, and pꝛay a Cozoner, befoze whom he is to enter his 19 H.6.47. 
appeale 02 accuſation againſt all thoſe that are participes criminis, oꝛ of his ſo- 2 H. 7.3. 
ciety in committing of treaſon oꝛ felony contained in the Jndicment,thoſe part- TH * 10. 
ners be ing within the Kealme : and if upon his appeale c all thoſe partners be ; , — = 
convicted, the King ex merito juſtitiæ, is fo pardon him. But it is in the dilcte⸗ 3 H. 6. 50,51. — 
tion ok the Court, either to ſuffer him to be an Appꝛover, oz after his appzove- Bank le toy. 
ment to reſpite judgment and execution, untill he hath convicted all his partners. Paſc h. 2 H. 4. 


a coram Rege pl. 6. 
A Prover] d He tzby Bracton called Probator, by Britton, Prover, by the 


c 21H.6. 29. b. 
| & 34. b. 
Mirroꝛ Provor and Approver : and his name putteth him in mind of his duty, 4 Bract. 1.3. 
viz, to pꝛobe and appꝛove his accuſation oꝛ appeale in every point, foz e anp f. 122. b. & 12, 
fayler of truth diſableth him in omnibus, And as he mult affirme the truth, and Ben e, 
the whole truth, befoze the Coꝛoner in his appeale : lo in the rehearſal of the 17. 8. 
appeale befoꝛe the Juſtices, it muſt agree with the appeale, 26 Aſſ. p. 19 & Bras Mirr, c. I. ſect. 13. 


Ron ubi ſupra, f Jn one Recozd J find him called Appellator. c. 3. exerc. al. 


Provors, c. 5. 
C Perſon. ] This ertendeth not to a Peer oz Lozd of Parliament, foz it 24 z- 43. 
is againſt Magna Carta, cap. 29. fo; him to pay a Coꝛoner. — 
g Aman attainted of treaſon oz felony cannot become an Appꝛover, becauſe 26 Aff. p. 19. 
(as the book ſaith) he is Hors de la ley, Alſo though he be indiced ; pet if he be / Paſch 2 H. 4. 
out of pziſon, he cannot appꝛove. coram Rege. 6, 
h The Wirro2 ſaith, that Momen, Inkants, Jdiots, Lepers, oz Pzofeſſo2s 5 - pay . 
in oꝛder of Religion, oꝛ Clerks, oꝛ perſons attaifited of felony, oz Non compos 15 L344 387. 
mentis, cannot be Appꝛovers: and Stanford addeth men above the age of 70, 02 17 E. 3. 13. * 


maymed, becauſe ſome of them cannot take an oath, and none of them can wage 21 E. 3. 18. 
battell. | OR cr, fe 14 
pl. cor. 


¶ Indicted.] i Fo: in any appeale either by Wit or Bill the defendant ſhall 145 2 
not become an App2over ; and befoꝛe indictment, no perſon can appzove, be⸗ 1; . 3. 
cauſe if his appꝛovement be falſe, no judgement (whatſoever he confeſſed) can 11 H. 7. x. 
be given againſt him, unleſs he be indicted, k and no judgement can be given 5k. 3. 39. 
againſt him if his appeale be falſe,but of the offence contained in the Jndictment,. 
= — —— to be CO | | 

one be indicted aud appꝛove, if after an appeale be ſued againſt him, the 75 
appzovement ceaſeth. — 3 be n ger. 4424 


¶ Of treaſon or felony.] And that is only of that treaſon oz felony » 15 H. 6 4: 


that is contained in the {ndictment, as hath been ſaid. m See Trin 3, H. 4. Rot. _ = 
; Or. 131. 


19. Coram Rege Hertford, Probator in duello devicit appellat, de alta 19 B. 2 cor. 387. 
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6 H. 6. ubi ſup. 

:E-3.f, 18. 

. 3 H. 6. 5 1. 52. 
Bract. ubi ſup. 
H. 4. 1. 

H 4. 19. 

4 E. 3. 44- 

b. 10. f. 76. b. 


2 E. 41 O. 
21 H. 6. 35. 35. 


40 Aſſ. 39. 
10 E. 4. 14. 


I E. 3. 17. 
1 Afl. p. 2. 


26 Aſſ. 19. 


8 H. 5. cor. 459. 
21 H. C. 34. 
12 KE 418, 


Mich. 39 E. 3. co- 


ram Rege Rot. 27. 


Suff. 


7 E. 3. 7. 

11 H. 4. 91. b. 

Ol battell See 
more here, Cap. 
Single combat, 
and the ſecond 
part of che Inſti- 
tutes, Weſtm. 1» 
Cip, 40. 

* 47 E B;. 5. 
Staaſ. pl. cor. 
1142. 


9 H. 6. 35.2. 
Aot. Par. 17 E. 3. 
£11.36, 


law, Vid, Rot. Parl. 17 E,3,na,36, 


Of Approver, Cap. 56; 
pto quo devictus ſuſpenditur, decapitatur, & quarteria ſua dividuntur. Et ſimile 
ibid, Anglia, | 15 


C In priſon. ] = Albeit he be indided, yet it he boat large, and not in pꝛi⸗ 
ſon, he cannot app2ove, as befo2e is (aid. | 


C Competent Judge. b As Juſtices of the Kings Bench, Juſtices ot 
Oier and Terminer, and of Gaole delivery, but not Juſtices of Peace, becaule 
they have no authozity by their Commiſſion to aſſign a Coꝛoner. And by the 
ſame reaſon the Lozd High Steward of England cannot aſſign a Coꝛoner in 
caſe of treaſon oz felony. 


C Corporall Oath.) Though the Dath be generall of all trealons and 
felonies, yet in courſe of law no appꝛovement can be, but of the offence contain- 
ed in the Jndictment, as hath been ſaid, And this Dath and the acculation of him 
ſelf make his appeal oꝛ accuſation of another of the ſame crime, to amount in 
law to an Indictment, | 


C Particeps criminis, ] Foz it cannot be of another treaſon oz felony then 


is contained in the Indictment, 


¶ Within the Realme. ] Foz if it be out of the Realme, it wanteth trial, 
and therefoze the accuſation oz appeale not to be allowed. 


¶ Ex merito juſtitiæ.] And the reaſon is, fo; that he riddeth the coun⸗ 
fre of wicked and hurtfull misdoers: whereby the Kings peace is kept, and the 
Dubject enjoyeth his own in quiet. And therekoze the King doth in the meane 
time give him wages. | ly 1 

A man became an App2ober and appealed five, and every of them joyned bat- 
fell with him. Et duellum percnſſum fuit cum omnibus, & Probator devicit omnes 
quinque in duello quorum quatuor ſuſpendebantar, & quintus clamabat eſſe clericum, 
& allocatar; & Probator perdonatur: ſo as the appꝛover did and ought to fight in 
that caſe with all the appellees. But if there be two oz moze appꝛovers againſt 
one man of one felony, and he joyne battell with them all, and vanquiſh the 
firſt, he is acquitted againſt the other.Concerning the Pꝛocels upon an appꝛove⸗ 
ment and other incidents, you may reade in Pr. Juſtice Stanford, which need not 
here fo be rehearſed, EE 

Ik the appellee joyne battell, oz plead not guilty, and after the King par- 
doneth the appꝛover, the appellee ſhall be diſcharged, and ſhall not be arraigned 


at the ſuit of the King. 


« Convicted, |] The Apperife may chooſe either to wage battell with the 


appꝛover, oꝛ to put himſelf upon the country - and if the appellee be found guil- 


ky by verdict, it lerveth as well foꝛ the app2over, as if he had been overcome by 
battell. And therefoze the Book in 19 H. 6, 35. is miſpzinted, oꝛ miſrepozted x 
and the note of Fitab. in abzidging the caſe, tit. Coron. pl. 6 in the end, is againſt 


CAF. 
Of Appeals. 


O5 Appeals we have ſpoken in the Firſt and ſecond parts of the Inſtitutes, and Firſt part of che tna 
you may read thereof in my Repozts, Lib. 4. fo. 40, 4t,42, &c. Lib. 5. fo. ſtitutes. Sect. 139. 


105. 11 1. Lib. &. fo. 44. 80. Lib.7. fo. 13. 30. Lib. 9. fo.r3. t19. Mhereunto we 
will add a b caſe which was adjudged in an appeal, where the caſe, as touching 
the point of the appeal, was thus. Thomas Burghe bzother and heir of Henry 


500, 501. Second 

part of the Inſtirures 

in Mag. Cart. ca. 344 
W. t. ca. 14. fo. 460. 


Burghe bzought an appeal of murder againſt Thomas Holcroft, ot the death of the Cuſt. de Norm. c. 68. 
ſaid Henry : The dekendant pleaded, that be foꝛe the Co2oner he was indicted of! Paſch. 20 Eliz. in 


Pan-ſlaughter, and befoze Commiſſioners of Oier and Terminer, he was upon 
that Indictment arraigned, and confeſſed the Indidment, and prayed his Cler- 


the K. Bench. Tho. 
Holcrofts caſe, and 
after, vi x. Mich. 33 


gie, and thereupon was entred Curia adviſare vult, and concluded, and demanded & 3 Eliz. between 
judgement, if that appeal the plaintiff againſt him ought to maintain: where⸗ Karh. Wrote, late 


upon the plaintiff demurred in law, And in this caſe thꝛee points were adjudged 
by Sir Chriſtopher Wray, Sir Thomas Gawdie, and the whole Court, 
Firſt, that the matter of the Bar had been a good Bar of the appeal by the 


the wife of Rob, 
Wrote, Pl.in an Ape - 
peal againſt Tho. 
Wiggs def. coram 


Common law, as well as if the Clergie had been allowed: foz that the defen- Rege, for the death | 
dant upon his confeſſion of the Jndictment had pꝛayed his Clergie, which the of her hugband, re- 


Court ought to have granted, and the deferring of the Court to be adviſed, 


ſolved agaiti accors 2 


ought not to pzejadice the party defendant, albeit the appeal was commenced be ding. 


foze the allowance of it. | 
The ſecond point adjudged was, that this caſe was out of the Statute of 
3 H. 7. fo that the woꝛds of that Act are, 

If it fortune that the ſame Felons and Murderers, and Acceſſaries 


ſo arraigned, or any of them to be acquitted, or the principal of the 3 H. 7. cap: 10 


ſaid felony, or any of them to be attainted, the wife or next heir of him 
ſo ſlain, & c. may have their appeal of the ſame death and murder a- 
gainſt the perſons ſo acquitted, or againſt the ſaid principals ſo attain- 
red, if oy be alive, and that the benefit of his Clergie thereof before 
be not had, | 

And in this caſe the defendant Holcroft was neither acquitted no2 attainted, 
but convicted by confeſſiqn, and the benefit of Clergie payed, as is afozeſaid.90 
as the Statute being penal concerning the life of man, and made in reffraint 
of the Common law, was not to be taken by equity, but is caſus omiſſus, and left 
to the Common law, | 

As to the third it was objected, that every plea ought to have an apt conclu⸗ 
lion, and that the concluſion in this caſe ought to have been, Et petit judiciom fi 
ptædict. Thomas Holcroft iterum de eadem morte, de qua ſemel convictus fuit, re- 
ſpondere compelli debeat. But it was adjudged that either of both concluſtons 
—_ 7 in law : and therefoze that exception was diſallowed by the rule 

e Court. 


Nota, the antient law was, that when a man had judgement to be hanged in 11 H. 4. 11. Pl. eom 
an appeal of death, that the wife and all the blood of the party llain ſhould dzaw 306. b. 


the defendant to erecution. And Gaſcoigne ſaid, Iffint fuit in diebus noſtris. 


Richardus de Crek appellat quinque pro felonia, & offert diſtatiocinare per Tin. 10 E. 1. in 
corpus ſuum contra quemlibet ebrum ſeparatim. Ipſi petunt ſe allocari, quod ubi Banco,Rot.30.Norff, 


appellans dicit in appello ſuo, quod ipſi fregerunt oſtium Bracini, & non ſpecificat 
ex qua parte domus illius przd:Qum oftium ſcitum fuit, & petunt judicium. Et Joh. 
Wanton unus defendent᷑ defendit feloniam, & totum, & paratas eſt defendere pes 

| | corpus 


f 


» 


432 Of Treaſure Trove. Chap. 585 
Of corpus ſuum ficut curia conſideraverit. Richardus dicit quod.nen-poteſt pugnare 
contra prædictum Johannem, eo quod ipſe mahematus eft in famero ſuo dextro. Et 
Nota how the con- ptædictus Johannes petit judicium deficut prædictus Richardus appellando ipfam 
luſion of the appeal obtulit diſrationare prædictum Robertum verſus ipſum tanquam felonem prout cur” 
of felony ought to be confider'per corpus ſuum, & nullam fecit mentionem de aliquo Mahemia,unde petit 
when che Plaintiff is judicium de appello iſto. Et ideo Confiderat' eſt tam ad calumniam ptædicti Henr. 
— = cry , aliorum, quam prædicti Johannis, quod appellum ejus nullum. Sed pro rege in- 
e yal by quiratur rei veritas, &c. ; * | 
* Sce before c. Thigh There lay an appeal of High Treaſon by the Common lalv either in Par⸗ 
treaſon fo, 6. 1 H. 4. liament befo:e the Statute of 1 H. 4. ca. 14. oz in ſuch of the Kings Courts a 
cap. 14. Glany, lib. have jurisdiction thereof triable by battail oz verdick: and this appeareth by all 
a Mm our antient Autho2s, and divers Recozds, andſee in Bracton fo. 119. a, What 
x19, 119. Britten Pleas ths Defendant in the appeal of Zreaſon may have to difable the Plain⸗ 
— 8 & 29. * tiff to maintain his appeal, ſee Fleta ubi ſupra, & Britton ubi ſupra, 
ID, I. ca. 21. Ihe / f 
e ſelt. 1 t. Pat 25 E. 3. part, 1. m. 16. Mich. 4 H. 4. Corarh Rege Rot. 12. &c. 8 H. 6. ca. 10. F. N. B. 115. 
Lib. Int rat. Raſt, fol. 122. G | 


i 


nu 


x 


m—— 


CAP. LVIII. 
Of Treaſure trove. 
T heſaurus inventus. 


eue de Nor: e i Reainre frove is when any gold oz ſlver in coin, plate oꝛ bulfion hath been 
n of antient time hidden, whereſoever it be found, whereof no perſon can 
pꝛove anp pzopetty, it doth belong to the King, oz foſome Lozd oz other by the 
Kings grant oz pꝛeſcription. 5 
- Thereaſon wherekoze it belongeth to the King, is a rule of the Common 
* 7 lad; Ihn ſuch goods whereof no perſon can claim p2operty, belong to the 
' Ving, as lecks, ſtrays, gc. Quod non capit Chriſtus, capit Fiſcus. Jt is anti- 
* Inter leges H. 1. entlycalled * Fynderinge, of finding the treaſure, And now let us peruſe this 
ea. 11. deſcription. 
| © Gold or filver. ] Foz if it be of any other metal, it is no freaſure: and 
if it be no treaſure, it belongs not to the King, fo2 it muſt be Treaſure trove. 
Pl. Com. In caſe e It is to be obſerved, that veins of gold and Ulder in the grounds of lub jects 
Mines per toctum. helong to the King by his Pꝛerogative, foꝛ they are Hoyal Pynes, but not of 


Vis, Nn dbu, & Any other metal whatſocver in ſubjects grounds. 


argenti fodina. x W : : : 
- Fleta lib. 4. ca 19. 4 Whereſoever. ] a Whether it be of antient time hidden in the 
ground; oz in the roof, oz walls, o2 other part of a caffle, d houle, building, 


Rot. Parl. * 
nu. 42.27 Aſſ. p. 19. | | 
4 Brat. I. 1. fo la. kuines, oꝛ elſewhere, ſo as the owner cannot be knolon. | 
en ¶ Whereof no perſon can prove any properry.] Foz it is a certain 
as. b. 7 1. b. Mir. ca. rule, c Quod theſaurus non competit regi, nifi quando nemo ſcit qui abſcondit 


14 ſect.3. & ſect. 13. the 2 um. 
ex.3.ſ}&,ito.Glany, {aur 


_— 2x = | Of antient time hidden. ] d ER autem theſaurus vetus depoſitio pecu- 
b In bundell Inquifit, Di &c. cujus non extat modo memoria, adeo ut jam dominum non habeat. 

82 E. 3. in Abbathia : 

Seas Marks To: C Belong to the King.] e Where of anttent time it belonged to the 
rum. ; | 

Non refert in quo loco hujuſmodi Theſaurus inyeniatur, c 23 H. 6, Cor, 446. d Bratt. Ubi ſupra, and the other an- 
tient Authors agree wiereugto, e Glany: lib, 1, gap, 1. Uv. 14. cap. 2. B E 2. Cor. 336. 22 B. 3. ibid. 231. 


ke finder 


Chap. 59, 60 Of Wreth, Falſe Tokens, Ge. A 42 
finder, as by the ſaid ancient Authoꝛs it appeareth. And pet J find that befoze the S: 
Conqueſt, Theſauri de terra domini regis ſunt niſi «n Eccleſia vel Cœmeterio in- 
veniantur; & licet ibi inveniatur aurum, regis eſt, & medietas argenti eſt medietas 

Eccleſiæ, ubi inventum fuerit, quzcunque ipſa fuerit, vel dives vel pauper. 


By rhe Kings Grant or Preſcription. ] 21 H. 6. tit. Preſcription. 4. 22 
E. 3.Cor.241.1 H.7-33.9 H. 7. 20. 4õ E. 3.16. Stanf. pl. Cor. 39. b. Lib. 5. fo. 109. b. 


¶ The puniſhment of him that concealeth, &c. it.] It appeareth 1 
Glanvil, ans Brafton alſo, that occultatio theſauri inventi * — luch — — 
offence as was puniſhed by death, But it hath been reſolved, that the puniſhment ocher Authors ubi 
foz concealment of Zreaſure trove is by fine and impziſonment, and not * of ſapra. 
like and member. 


¶ To whom the charge thereof belongeth.] It bel to 3 
toner, as appeareth by the Statute de officio Coronatoris, — | the Co- The way 
| | agree hereunto. 


* 22 Afl,p.99. 


—— 


CL 
Of Wreck. 


o- the Second part of the Inſtitutes W. r. cap. 2. and the expoſition upon the 
ſame, 


4 
— * 


CAP.LX, 


Of falſe tokens,or letters in other mens 
— names. : 


F any perſon ſalſly and deceitfully obtain into his hands any monevs 
| I —_ chattels, jewels, or other things of any perſon or * a 
colour or means of any falſe or privy tokens, or counterfeit letters made 
in any other mans name, &c. he ſhall ſuffer ſuch correction by puniſh- 
ment of his body, fitting upon the Pillory, or other corporal pain (ex- 
cept pains of death) as thall be to him adjudged by the perſon and per- 
eſeh 74 5 = 1 py gg „with a ſaving to the party 
rieve uch deceit, ſuch reme way of Action, or ot i 
— he wah. have had by the 8 g work" 


Here it is to be obſerved, that upon this Statute, foz this . 5 
cannot be fined, but coꝛporal pain only inflited. © olfencs the offends 


Stat. Wall. Anno 12 
E. 1. Vet. Mig. Cart. 
parte 2. fo. 6. 

See Ret, clauſ. An. 1. 
I. 1. m. 7 42 Aff. p. 
5. Mir. ca. 2. ſect. 12. 
3 E. 3. Cor 363. 
Stanf, Pl. Coron. 

40. b. 42 Aff. ubi 
ſupra. 


3 E. 3. Cor. 353. 


* See before in the 
chapter of miſpriſion 
of Treaſon.ca.z, 
Mir. ca. t. ſect. 17. 
Britton. ſo. 33. 

* That is, ſtoln 
cloth. 


See the 1 part of 
the Inſtitutes. 
ſect. 194,195. 


Holcrefts caſe. Artic. 
ſuper Cart. ca. 10. 
The ſame was again 
reſolved in Wrots 
caſe, ubi ſupra, 


Chap. 61,62 , 


E 
Of Theftbote. 


Heftbote (deſcribed by Act of Parliament) eſt emenda furti capta fine conſi- 
deratione Curiæ domini regis : and ſo much the woꝛd ſigniffeth, bote being 
taken fo2 amends: Theftbote, that is, amends fo? theft, 

This offence is mo2e then miſp;iſion of Felony, fo2 that is not a concealment 
of his bare knowledge only: but Theftbote is when the owner not only knolos 
of the Felony, but taketh of the Thief his goods again, a oz amends foz the 
ſame to favour oz maintain him, that is, not to pꝛoſecute him, to the intent he 
may eſcape: but in that caſe, if he receive the Thiek himſelf, and aid and main⸗ 
tain him in his felony, then is he acceſlary to the Jeloup. And ſo note a diverſity, 
quando proprietarius recipit latrocinium, & quando latronem. But if a man fake 
his goods again that were ſtollen, it is no offence, unleſs he favour the Thief, as 
is àfoꝛeſaid. | 

The puniſhment of Thektbote is ranſome and impꝛiſonment: and ſeeing 
the puniſhment of Theftbote, which is greater than concealment of Felony, is 
but ranſome and impꝛilonment, it ſtandeth with reaſon, that the puniſhment of 
* miſp2ifion of Felony ſhould be but fine and impꝛiſonment. Theftbote is lome⸗ 
times taken pro ipſo latrocinio, foz the thing it ſelf ſtollen from you, 

Pon ſhall read in ancient Authoꝛs of Redoubbors, Addoubors, derived of the 
French woꝛd addoubeur, they are in Law patchers, botchers, oz menders of ap⸗ 
pa:el, that take * theftbote of cloth (and change it into another faſhion) and are 
dwelling ont of Bozoughs and Cities; becanſe in thoſe dates Bozoughs and Ci⸗ 
ties were ſo well governed, as ſuch offenders were ſoon diſcovered : foz they 
were not then commended, foz that they were populous, but foz that the Gover- 
nors were pzovident in pzeventing of offences, * 


8 


— —  —— 


CAP, LXII. 
Of Indictments. 


Oncerning Jndicments we have ſpoken ſomewhat in the Firſt part of the 

Inſtitutes. Sect. 194-208. And you may read in my Repoꝛts many relolu⸗ 
tions concerning Jndictments, viz. Lib, 4. fo. 40, 4 1, 42, &c. lib.5. fo. 120, 121, 
122, 123, lib. 7. fo. 5,6. 10. lib. 8. fo. 5 7. 36, 3 7. lib. 9. fo. 62,53. 116.118. 

Me will adde one point adjudged in the caſe between Burgh and Holcroft be- 
foze mentioned in the Chapter of Appeals, which was, that where it is pꝛovided 
by the Statute de Artic. ſuper Cartas cap. 3. En caſe de mort del home (deins le 
verge) ou office del Coroner appent as vieis, & enqueſts de ceo faire, ſoit maunde 
al Coroner del pais que emſemblement ove le-Coroner del hoſtel le Roy face loffice 
que appent, &c. And tn that caſe one man was Coꝛoner both of the Kings houle, 
and of the County, and the Jndicment of man-ſlaughter was taken befoꝛe him 
as Coꝛoner both of the Kings houſe, and of the County, And it was adjudged 
that the Jndicment was good, becauſe the miſchief erpzeſed in the Statute was 
remedied, as well when both offices was in one perſon, as when they were in 
divers: and therefo2e in this caſe the rule did hold, Quando duo jura concurrunt 
in una perſona, æquum eſt, ac ſi eſſet in diverſis. 

. | Richara 


0 


Chap. 62: Of Indiftmens; © 135 
Richard Weſton Yeoman, late ſervant of Sir Gervaſe Elwys, Lieutenant of sir Tho. Over- 
the Tower, and under the Lieutenant, Keeper of Sir Thomas Overbury then buries caſe. 
Pꝛiloner in the Tower, was indicted : Foz that he the ſaid Richard the 9 day of — 3-Jace 
Pay An. 11. Ja. Regis, in the Tower of London, gave to the ſaid Sir Tho. Over- Ofmurder mere 
bary-poyſon called Roſe-acre in bꝛoth, which he the ſaid Sir Thomas received. ot chis caſe. 
Et ut idẽ Rich. Weſton præfatum Tho. Overbury magis celeriter interficeret & 
muirdraret, 1 Junii Anno 11 Ja. Regis ſupradict. gave to him another poyſon called 
| White Arſenick, xc. and that 10 Julii An. 1 1. ſupradict. gabe to him a poyſon called 
Mercury Sublimat in Tarts, ut prædict' Tho. Overbury magis celeriter interfice- 
ret & murdraret: and that a perſon unknown in the pꝛeſence of the ſaid Richard 
Weſton, and by his commandment and pzocurement, the 14 of Septemb, anno 
11. ſupradict. gave to the ſaid Sir Thomas a Clyſter mirt with poyſon called Per- 
cury Sublimat, ut prædictum Thomam magis celeriter interficeret & murdtaret. Et 
prædictus Thomas Overbury de ſeperalibus venenis prædictis & operationibus inde, 
à ptædictis ſeperalibus temporibus, &c. graviter languebat uſque ad 15 diem Sep- 
temb. Anno 11. ſupradicto, quo die dictus Thomas de prædictis ſeperalibus venenis 
obiit venenatus, &c. And albeit it did not appear of which ok the ſaid poyſons 
he dyed, yet if was reſolved by all the Judges of the Rings Bench, that the in⸗ 
dictment was good; foꝛ the ſubſtance of the indicment was, whether he was 
poyſoned oz no. And upon the evidence it appeared, that Weſton within the 
time afo2eſaid had given unto Hir Thomas Overbury divers other poyſons, as 
namely the powder of Diamonds, Cantharides, Lapis Cauſticus, and powder of 
Spiders, and Aqua-fortis in a Clyſter. And it was reſolved by all the ſaid Judges, 
that albeit theſe ſaid poyſons were not contained in the Jndictment, pet the 
evidence of giving of them was ſufficient to maintain the Indidment: foz the 
ſubſtance of the Jndictment was (as befoze is ſaid) whether he were poyſoned oz 
no. But when the cauſe of the murder is laid in the Jadictment to be by poyſon, 
no evidence can be given of another canſe, as by weapon, burning, dꝛowning, oz 
other cauſe, becauſe they be diffinc and ſeveral cauſes: but if the murder be laid 
by one kind of weapon, as by a Dwozd; either Dagger, Styletto, oz other like __. 4e ll. 5 fo. 657 
weapon is ſufficient evidence, becauſe they be all under one Claſſis oꝛ caule. And Nactallier cab. 
afterwards, Ann Turner, Sir Gervaſe Elwys, and Richard Franklin a Phyſitian, acc. | 
(purveyoz of the poyſons) were indicted as acceCſſaries betoꝛe the fac done: And 
it was reſolved by all the ſaid Judges, that either the pzoofs of the poyſons con- 
tained in the Jndictment, oz of any other poyſon were ſufficient to pꝛove them 
acceſſaries : foꝛ the ſubſtance of the 3zndictment of them as acceſſaries was, whe⸗ 
ther they did procure Weſton to poyſon Sir Thomas Overbury: and becauſe 
that not only Ann Turner and Richard Franklin, but ſomes of the degree of No- 
bility were indicted as acceſſaries in another County, viz. in the County of 
Midd. divers natable points were reſolved upon the Statute of 2 E. 6. Firff, F.s. cap. 24. 
ik the Acceſſary be in the County of Pidd. where the Kings Bench is, and 
the pꝛinc pal did the Felony, ec. in another County, that the Court of the 
| Kings Bench is within the woꝛds of that Act, viz. (and that the Juſtices of 
Gaol-Delivery, or Oier and Terminer, or to of them, &c.) foz the canſes and 
reaſons given in the Lozd Zanchers caſe Lib. 9. fo. 1 17, 118, &c. ©ccondly, if the 
'Indictment be taken in the Kings Bench, then the Juffices ſhall not wzite in 
their own names, quia placita ſunt coram rege. Thirdly, divers pzeſidents were 
ſhewed where the Acceſſary was in the County of Pidd. where the Kings 
Bench ſat, and the pꝛincipal was attainted in another County, that the Juſtices 
of the kings Bench have removed the Reco2d of the attainder of the pzincipal 
bekoꝛe them by Certiorari, and ſo if was done in the Lo2d Zanchers caſe, ubi ſu- 
pra. The like pꝛeſident was ſhewed in a caſe where the pꝛincipal was attain⸗ 
ted in the County of Dron, and the acceſſary was in Pidd. and the Kings Bench 
ſitting there, the Juſtices of the ſame Court removed the attainder befo:e 
them by Certiorari, Fourthly, it was reſolved that the Lo2d Steward of Eng⸗ 
land, who is a Judge in caſe of High Treaſon, o: Felony committed by 
any of the Peers of tze Realm, is within theſe wozds. Juſtices of Gro!-d2- 
. TT 2 7 - 
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39 H.. 41. 
23 Aff. p. 7. 


a Mag. cart. ca. 29. 

5 E. 3. cap. 9 25 E. 3. 
c. 4. ſtat. 5. 28 E. 3. 
ca. 3 37 E. 3. cap. 18. 
38 E. 3. cap. 9. 42 E. 


3. cap. 3. 


b Rot. clauſ. 18 H. 3. 
m. Rot. Parl. 15 E. 3. 
du. 9, 10, & 15. 43 
E. 3. nu. 29 Sir John 
A Lees caſe. 17 R. 2. 
nu. 37.2 H 4. nu. so. 
c 7 E 3. ſo. 46. 50. 
Vide s E. 3. fo. 23. 


Of Indifiments. Chap. 62. 


livery, 0z Oier and Terminer, becauſe he is a Juſtice of Oier and Terminer; fo; 
dis authozity is by Commiſſion,and-the woꝛds of his Commiſſion'be after diverg 
recitals, Et ſuperinde, audiend, examinand, & reſpondere compellend, & fine de- 
bit terminand : ſo as he hath..power to bear and determine. And where the 


woꝛds be [or any two of them] that is to be intended where there be two vz-moze 


Zuſtices, And pet where. there is but one, it ertendeth to him. As the Statute 
of Merton cap. 3. pobber being given to theSherif in caſe of Rediſſeiſin, the 
woꝛds be, Aſſumptis tecum Coronatoribas placitorum Coronæ, &c. in the Plural 
number. And yet where there is but one Cozoner in the Countp, the Statute 
extends thereunto, and the Sheriff ſhall take that one. Alſo the wozds of the 
Statute are further, That then the Jaſtices of Gaol-delivery, or of @ier and Ter- 
miner, or other there authorized: within which: wozds, [or other there authorized] 
the Lozd Steward is included. Fifthly, if theRecozdof the attainder were by 
Wit of Certiorari removed out of London into the Kings Bench, then there 
aroſe another doubt upon the ſaid Statute, if afterward, any pꝛoceeding ſhould 
be had againſt any Peer, foz that the woꝛds of the Statute be, The Juſtices, &c. 
ſhall write to the Cuſtos Rotulorum r Keeper of the Record where ſuch principal 
ſhall hereafter be attainted; and the attainder in this caſe was in London, and 
the Kings 'Fench was in Piddleſex : lo as if the Recozd ſhould be removed into 
the Kings Bench in Piddleſer, the Recozd ould not be where the attainder 
was had; and conſequently, the Lozd Steward could not wzite to the Kings 
Bench. And therefo2e to pꝛevent all queſtions, it was reſolved, That in this caſe 
of the Lozd Steward, no Certiorariſhould be granted, but aſpecial Writ ſhould 


be directed accozding to the woꝛds of the ſaid Aa to the Commiſſioners of Oier 


and Terminer in London, to certifie whether the pꝛincipal was convict oz acquit- 
ted: and they made a particular Certificate accozdingly, fo as the Reco2d of ths 
attainder of the pꝛincipal, did notwithſtanding that Certificate, remain with 
the Commiſſioners of of Oier and Tetminer in London: ſo as if any further 
20ceeding ſhould be had, the Lozd Steward might wzite to them, as after de 

did in the caſe of K. Carl of S. and F. his Wife, | 

And it is to be obſerved,that the ancient wall;of London (a mention whereof 
doth yet remain) extendeth thzough the Tower of London; and all that which 
is on the Meſt part of the Mall, is within the City of London, viz. in the Pa- 
riſh of All-Saints Barking, in the Ward of the Tower of London:and all that 
is on the Eaſt part of the Mall is in the County of Piddleſex ; and the Cham- 
ber of Sir Thomas Overbury was within the Tower on the Meſt part of the 
ſaid Wall, and therefoze Weſton wastryed within the City of London, 

And where it is olten ſaid in many 2 Ads of Parliament, b Recozds, and 
c Book⸗cales, that the Ling cannot put any man to anſwer, but he muſt be ap⸗ 
pꝛiſed by Jndicment, Pzeſentment, oz other matter of Recozd, True it is, in 
Pleas of the Crown oz other common offences, Nuſances, cc. pꝛincipally con- 
cerning others, oz the publick, there the King by Law muſt be appziſed by Jn- 
dictment, P2eſentment, oz other matter of Reco2d ; but the King may have an 
Action foz ſuch w2ong as is done to himſelf, and whereof none other can have a⸗ 
ny Action but the King, without being appziſed by Jndicment,PÞP2eſentment, oz 
other matter of Keco2d, as a d Quare impedit. e Quare incumbravit, a Writ 
of f Attaint, g of Debt, a Detinue of Ward, i Eſcheat, k Scire fac. pur 
repealer patent, &c. c | 


& 8 E.3. 30. 26 E. 3. 24. tit. reſcous 31.43 E. 3.32. per Kniver.z E. 3. fo. 7. John de Britains caſe.3 E.3. 19.45 E.3. De- 


cies tantum 12. 


a 5 E. 2. Quar. Imp. 167. 32 E. 3. Bfe 916. e 17 E. 3. 50.74. F. N. B. 48 f. 13 E. 3. Iuriſd. 23. f 42 E. 


3.26 F. N. B. 107. D. £ 19 H.6. 47. 34 H. c. 3, &c. b 39 H. 6. 26. 1 H. 4. 1. 15 E. 3. Corody 4. i Regiſt. fo. 165. 4. F. N. B. 
fo. 7. b 21 H. 5. Bre 882, Britton fo. 28 b. cap. 18. K 16 E. 3. Br̃e 651. 


CAT. 


Chap. 63. 


CAP. LXIII. 


Of Counſel Learned in Pleas of the 
Crown. 


V VI. any perſon is indicted of Treaſon oz Felony, and pleadeth to see before cap. 2. / 
the Treaſon oz/Felonp, not guilty, which goeth to the fact beſt known Petit Treaſon. fo. 29. 
to the party; it is holden that the party in that caſe ſhall have no counſel to give oh E.4.32.Stant, 
in evidence, oꝛ alledge any matter foz him: but fozaſmuch as ex facto jus oritur hier 15 gong 
it is neceſſary to be explained, what matters upon his arraignment, oz after not peal which is — : 
guilty pleaded, he may alledge foz his defence, and pzay counſel learned to utter ſuic of the party. 
the ſame in om of Law, | 

And firff upon the arraignment what advantage he may take in caſe of High 7. 
Treaſon by the Common Law, If it be foz compaſſing the death of the King, 
be map alledge, that in the Indiament there is no ſuch overt oz open Ac let 
down in particular, as is ſufficient in A am, oz the like. Fo? it is to be obſerved, 1 H.7. 22. 
that in no caſe the party arraigned of Treaſon oz Felony, can pzay counſel lear⸗ 
ned generally, but muff ſhe w ſome cauſe, The. 

_ Secondly, in caſe of High Treaſon by foꝛce of any Statute, he may alledge 
that the Jndiement being grounded upon a Statute, the Statute is either mi⸗ 
ſtaken, o2 not purſued, 

Thirdly, of what matters he may take advantage cqually concerning them 3. 
both. Me may alledge, that there was not at the time of the Indiament of Bigh 
Treafon, two lawfull accuſers, that is, two lawfull Witneſſes, 

Fourthly, of what matters he may generally take advantage in all caſes of 
Treaſon and Felony, Ye map alledge that the ofence is not certainly alledged 
in reſpect of the matter, time and place, oz that he is not rightly named, o2 hath 
not a right addition, oꝛ that the offences were done befoze the laſt general pardon. 

- Fifthly, after he hath pleaded not guilty, what advantage he may take upon 
the evidence : He may alledge that he ought to have two lawfull witneſſes in 
caſe of High Treaſon to pꝛobe the fac againſt him. 

Sirthly,he may take advantage in arreſt of Judgement, ik the verdic be found 
againff him, that the tryal came not out of the right place: as it feil out in Arun- 
del's caſe,convicted by a Jury of wilfull murder; he infozmed the Court that the 
Jury that tryed him came out of a wzong place, and thereupon he had Counſel 
Learned aſſigned him; who indecd found that the Venire facias was miſawar- 
ded, and the Court thereof by the Counſel being infozmed., judgement was ſtay⸗ 
ed. And that the Pꝛiloner may alledge theſe oz the like matters, it is evident: E.4. 23. 
becauſe foꝛ ebery matter in Law riſing upon the fac, the P3iſoner ſhall have 
Counſel learned aſſigned him. Alſo it is Jawfull foꝛ any man that is in Court, Stanf. ubi ſup.7 H. 
to infozm the Court of any of theſe matters, leſt the Court ſhould ere, and the #- oy” - c. Ses be- 
Pꝛiloner be unjuſtly foꝛ his life pꝛoceeded with. And the reaſon wherefoze regnʒ⸗⸗/ 
larly in caſe of Treaſon and Felony, when the party pleads not guilty, bs was 
to have no counſel, was foz two cauſes, Firſt, fo2 that in caſe of life, the evi- 
dence to convince him ſhould be ſo manikeſt, as it could not be contradicted. Se- 
condly, the Court ought to ſee, that the Jndictment, Zryal, and other pꝛoceed⸗ 
ings be good and ſufficient in law; otherwiſe they ſhonld by their erroneous 
judgement attaint the Pꝛiloner unjuſtly. | 

Robert Chirford counſelled the P2ioz of the P2iozy of Binham in Nozfolk, Rot. clauſ. 14 E. 2. 
that John of Leiceſter the Kings Serjeant at Arms, coming to the Pziozy with 7. 27 Ob. 
the Kings Writ of P2ivie Seal, ſhould not be admitted ta the Pꝛiow: fo 
which counſel he was indiced in the Kings Bench, and depending the P3zoceſs 
upon the Jndiement, the King doth pardon him: and in the Pardon is contai⸗ 
ned a Superſedeas to the Juſkices, commanding them to pꝛoceod no further. | 

CAP. 
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6. 
Lib. s. fo. 14. Arun- 
dels caſe. 


Mich, 12 & 13 
Eliz. 296.Dicr, 
Coniers caſe. 


a 19 H.6.47-3H 7. 
10. Stanf. o. 3. See 
before cap. Treaſon. 
Verb.Si home coun- 
terface le grand 
Seale. 

b Paſch. 4 Jac. A- 
bingdons caſe re- 
ſolved by the Ju- 
ſtices. 

c M. 12K 13 Eliz. 
ubi ſupra. See be- 
fore cap 3 · Of miſ- 
priſion of Treaſon. 
d 7 H. 4. 27.21 E. 
4.71. 13 H. 7. 10. 
Pl. com. Lib. 4. fa. 
41. in Heydons caſe. 
Lib. 9. fo. 6 7. Mackal- 
lies caſe. & Lib. 11. 
fo. 5. 

eLib. 4. fo. 44. 
Vauxes caſe. Pl. 

com. fo. 47 4. 
Saunders caſe. Lib. 
9.8 1. Agnes Gores 
calc. Sec Paſch. 32 
E. 3 coram Rege 
Rot. 6 2. Ph. Clif- 
tons caſe. 

f 25 E. 3. 39. b. cor. 
126. 26 Aff. 47. 

9 H. 4. 1.7 H 6. 42. 


CAF. LXIV. 
Of Principal and Acceſſary. 


A beit Juſtice Stanford hath well collected the Books concerning Pꝛincipal 
11 and Acceſſary, yet diverſa defiderantur : and neceſſarp it is, that ſome things 
touching the ſame ſhould be added, which are very neceſſary to be known. 

It is a ſure Rule in Lalo, that In alta proditione nullus poteſt efſe acceſſarius, 
ſed principalis ſolummodo. This rule being well underſtood, will open the rea- 
ſon of divers caſes which are pet involved in darkneſs. 

Migh Lreaſon is either by the Common Law, oz by Ac of Parliament: we 
will ſet down eramples (which ever do illuſtrate) of both. 

A. doth counterfeit the Kings coin, viz. Shillings, and C. knowing the ſame, 
doth receive A. and comfozt and aid him: this counterfeiting is High Treaſon 
by the Common Law in A, as hath been ſaid : and pet it hath been holden that 
in this caſe C. hath not committed Treaſon : foz ſay they, in cale of Felony, a 
receiver of a Felon after the felony done, knowing him to be a Felon, is no 
pꝛincipal, but an acceſſary; and foz that there is no acceſſary in Treaſon, there⸗ 
foze C. in the caſe befoze committeth no Treaſon ; foz then in judgement of 
Law he muſt be a counterfeiter of the Kings coin within our Statute of 25 E. 
3. which he is not: and therefo2e they ſay, this is Caſus omiſſus, and not within 
any of the Claſſes o2 Heads of the ſaid Act of 25 E.3. But all agree, that pꝛo⸗ 
curers of ſuch Treaſon to be done befoze the fact done, if after the fact be done 
acco2dingly, in caſe of Treaſon, are pꝛincipals, foz that they are participes cri- 
minis tn the very act of counterfeiting. | 

a But ſaving refoꝛmation we hold, that if any man committeth High Trea- 
ſon, and thereby becometh a Traytoz, if any other man knowing him to be a 
Trayto?, doth receive, comfozt, and aid him, he is guilty of Treaſon, fo2 that 
there be no acceſlaries in High Treaſon, b And lo it was reſolved in the caſe of 
Abingdon, who received, comfozted, and aided Heary Garnet Superiour of the 
Jeſuits, knowing him to be guilty of the Powder Treaſon, and accoꝛdingly 
Abingdon was indicted and attainted of High Treaſon, 

c And where it is laid that the ſaid offence in Conyers caſe was miſpꝛiſion of 
Treaſon, that cannot be, becauſe there was a conſent, and not a concealment on- 
ly: otherwiſe, High Treaſon being the higheſt offence, ſhould have moze favour 
thanfelony : foz the receiver and comkoꝛter in caſe of Felony is puniſhed by 
death, and ſo is not he that committeth milpꝛiſion of Treaſon, And 1aſtly, this 
is no new Treaſon, but a partaking and a maintaining of the old, | 

Jn caſe of felony there are Pꝛincipals and AcceCaries, and Acceſſaries be of 
twoſo2ts, either bekoꝛe the offence be committed, oz after. Dee the Second part 
of the Inſtitutes, W. 1, cap. 14. And concerning this, there be alſo certain Rules, 
d Nullus dicitur felo principalis, niſi actor, aut qui præſens eſt, abettans aut aux- 
ilians actorem ad feloniam faciendam. But this Rule hath his exception: foz e in 
caſe of poyſoning, if one layeth poyſon foꝛ one, oz infuſe it into Bꝛoth, oz the 
like, albeit he be not pꝛeſent when the ſame is taken; and either the party in- 
tended, oꝛ any other is poyſoned, yet is he a pꝛincipal, and in that caſe, both the 
p2incipal, and pꝛocurer, oꝛ acceſſary may be abſent. See the Books afo2eſaid 
foꝛ accefſaries befoze the felony committed, and where and in what manner the 
pꝛocurement (hall be ſaid in faw fo be purſued: the learning whereof is lo 
plainly ſet down, as the ſame need not herein to be repeated. f Nullus dicitut 
Acceſſarius poſt feloniam, ſed ille qui novit Principalem feloniam feciſſe, & illam 

receptavit 
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receptavit & comfortavit. a And therefoꝛe if a man wzite Letters foz his deli- a 26 A. ubi ſapra; 
verance oꝛ in favour of him, oz the like; he is no acceſſary,foz that he receives 
not the Felon. 

b A Uicar which inffructed an Appzover which could not read whileſt he was ! Mic. 7.R.2.coram 
in Pziſon to read, whereby he eſcaped, was adjudged no acceſſary to the Fe- Regs — 3. Cant. 
ionv. 4.27. 

Catlyn and Brown Juffices of Allile in the County of Suffolk put this caſe to 
all the Judges. c A man committed Felony in the County of Suffolk, koz c Mic. 11 & 12 El. 
which he was committed to the Gaol; and R an Attoꝛney adviſed the friends che caſe of Robert 


ok the Felon to perſwade the Witneſſes not to appear to give evidence againft che Attorney. 


him, which was done accozdingly, And it was reſolved, that neither the friends 
noꝛ the Attozney were acceſſaries to the felony, but that it was a great contempt 
and miſpziſion, foz which they might be fined and impziſoned, 
d The acceſſary cannot be guilty of Petit Treaſon, where the p2incipal is 4 See before cap. 
guilty but of Murder, Foꝛ Acceſſarius ſequitur naturam ſui principalis. Petit Treaſon. 
e Ik divers commit any murder oz other felony, one man may be both pzin⸗ e 7 H. 4.27. 
cipal and acceſſary to the other. | 

See befoze cap. Clergie, that if the principal befo2e attainder hath his Clers 
gie, the acceſſary is diſcharged. And note generally, where the pzincipal be-/z H.4.16. 
foe attainder is pardoned, oꝛ his life otherwiſe ſaved, the acceſſary is diſcharged, 


CAP. L XV. 
Of Miſprifions divers and ſeveral; and 
firſt of Miſpriſion of Felony, &c. 


O F iſpꝛiſion of Treaſon we have already ſpoken, and of the Etymologie 
of the woꝛd. It remaineth now that we ſpeak of other Pitpꝛiſons. 
ilpꝛiſton is twofold : ons is Crimen omiſſionis, of omiſſion, as in conceal- 
ment, oz not diſcovery of Treaſon oz Felony : another is C:imen commiſſionis, 
4 commiſſion, as in committing ſome heinous offence under the degree ol Fe- 
ony. 5 Lint 
Oz Milpꝛiſton is of two ſozts, viz. Paſtibe and Active t Paſſive is of the na- 
ture of concealment, whereof ſome be by the Common Lab, and ſome by Sta- 
tute. By the Common Law, as Paſſive milpꝛiſion, that is concealment of High 
Treaſon, whereof we have ſpoken ; and Paſſive Milpꝛiſion, that is concealment 
of Felony, whereof we are nolu in this Chapter to ſpeak, Some by Statute: 
as if any be moved to make commotion oz, unlawfull aſſembly, and do not within _ 1. Parl. ea. 12. 
twenty four hours declare the ſame to a Juſtice of Peace, Sheriff, Payoz, oz tn fte nrg 
Baylie, cc. Concealment by Juries, 3 H. 7. ca. 1. 33 H. 8. ca. 6. &c. the Inſtitutes. W. I 
Now are we to ſpeak of conteal ment oꝛ not diſcoveryof Felony. As in caſe of cap. 5. 
Vigh Treaſon, whether the Treaſon be by the Common Law oz Statute, the 
concealment of it is miſpꝛiſion of Treaſon, So in caſe of Felony, whether the 
Felony be by the Common Law oz by Statute, the concealment of it is mil⸗ 


— 


pꝛiſtfon of. Felony, | its a 
Ik anp be pꝛeſent when a man is ſain, and omit to appzehend the ſlayer, it is 
a miſpꝛiſion, and ſhall be puniſhed by fine and impziſonment, | 
And as the concealment, of. Pigh Treaſon is higher by many degrees than 
the concealment of Felony, fo the puniſhment foꝛ the concealment of the greater | 
is heavier than of the leffer, and yet the contealment of Felonies in Sheriffs 2 —— © 
02 3Bayliffs of Liberties is moze ſeverely puniſhed than in others, viz. by imp2i- expoſition thereof, 
fonment by one pear, and ranſome at the will of the King, From which pu- ubi ſupra. 
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BraR. lib. 3. ſo. 
118. a. 


See before the chap. 
of miſpriſion of 
Treaſon fo.36. and 
of Principal and 
Acceſſary fo. I 38. 
Eccleſiaſtes ca. 

Ie. v. 20. 

a See the 2 part of 
che Inſtitutes W. 


1. ca. 3 3. 25 E. 3. ca. 1. 


It is high tres ſon to 
kill any of them in 
Their places. 

b 21 E. 3. 13. 

19 E. z. judgment 


174. 

Mich. s E.3 Coram 
Rege Rot. 55. 
Eborum. 

41 E. 3. Cor. 2 8 . 
Nota the ferfci- 
ture of his lands is 
but during his life. 
41 E. 3.25. 

c Inter leges Alve- 
redi cap. 34. 

3 El. Dier 188. 

2 Ja. Bellinghams 
caſe Coram Rege 
wich his elbow and 
ſhoulder. 

d 33 M8. ca. 12. 


e Mich. 15. El. in 
the caſe of Peter 
Burchet Eſquire of 
the Middle- Temple. 
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niſhment if any will ſave himſelf he muſt follow the advice of Bracton, to diſco- 
ver it to the King, oz to ſome Judge oꝛ Magiſtrate, that foz adminiſtration of 
juſtice ſupplpeth his place with all ſpeed that he can, - 

Non enim debet morari in uno loco per duas noctes, vel per duos dies, nec de- 
bet ad aliqua negotia, quamvis urgentiſſima, ſe convertere, quia vix permittitur ei ut 
retroſpiciat. 


And this is intended of a concealment, oꝛ not diſcovery of his meer ktow- 


ledge + Fo? if in caſe of High Trealon, he that knoweth it befoze it be done, 
and aſſenteth to it, ts particeps criminis, and guilty of Treaſon: and in caſe of 


"Felony, he that receiveth the thief, and aſſenteth to it, is accellarv. 


See befoze in the Chapter of Milpꝛiſion of Zreaſon, that every Treaſon and 
Felony doth include in it miſp2iſton of Treaſon and Felony, Dee the Statute 
of 23 El. ca. 1. Of miſpꝛiſion, that is, crimen commiſſionis. 

Compallings oꝛ imaginations againſt the King by woꝛd, without an overt ac, 
is an high miſp2iſion, as befoꝛe is laid. In cogitatione tua ne detrahas Regi, &c. 
quia aves cœli portabunt vocem tuam, & qui habet pennas annunciabit ſenten- 
tiam, 

a Ik anr man in Meſkminſter⸗Hall, oz in any other place, ſitting the Courts 
of Chancery, the Erchequer, the ings Bench, the Common Bench, oz {e'o:e 
Juſtices of Alliſe, oꝛ Juſtices of Oier and Terminer (which Courts are men- 
tioned in the Statute of 25 E. 3. De proditionibus) ſhall dzaw a weapon upon a⸗ 
ny Judge 02 Juffice, though he ſtrike not, this is a great miſpziſton, b fo? the 
which he ſhall loſe his right hand, and foꝛfeit his lands and goods, and his bo⸗ 
dy to perpetual impꝛiſonment: the reaſon hereof is, becauſe it tendeth ad im- 
pedimentum Legis terræ. c So it is, if in Meſtminſter⸗Hall oz any off er p'ace; 


ſitting the ſaid Courts there, oꝛ bekoꝛe Juſfices of Alliſe, oꝛ Oier and Terminer, 


and within the view of the lame, a man doth ſtrike a Jucoz oꝛ any other with 
weapon, hand, ſboult e*, elbow oz foot; he ſhall have the like puniſhment; bat in 
that caſe, if he make an aſſault, and ſtrike not, the offender ſhall not have the like 
puniſhmenf, | Fit Le 402.) 

d It any ſtrike in the Kings Palace where the Kings royal perſon refideth, 
he thall not loſe his right hand unleſs he dzaw blogd; but if he dzal blood, then 
his — hand ſhall be ſtrucken off, he perpetnally impꝛiloned, and fined and 
ranſomed. | 
Pote the law makes a great difference between a ffroke oz blow, in oz be- 
foꝛe any of the laid Courts ot Juffice where the King is repceſentatively pꝛe- 
ſent, and the Kings Court where his royal perſon reſideth. Fo: in the ins houſe 
(as hath been ſaid) blood muſt be dꝛalun, which needeth not in oz befoze the 
Courts of Juſtice, but a ſtroke only ſufficeth, Azain, the puniſhment is moꝛe 
ſevere in the one caſe than in the other: ſuch h mour the law attributeth to 
Courts of Juſtice, when the Judges vz Juſtices are doing of that which to Ju- 
ſtice appertaineth; and the reaſon fs, Quia Juſtitia firmatur Solium, | 

But note that by the ancient laws ot this Realm, ſtriking only in the Kings 
Court was puniſhed by death, Vide Earbbard inter leges Inæ ca.6. Si quis in Re- 
gia pugnarit, rebus ſuis omnibus mulctator, & fit ne morte etiam plectendus, 
Regis arbitrium & jus eſto. Inter legès Canuti cap. 56. Si quis in Regia dimi- 
carit, capitale eſto, &c. Inter leges Alveredi cap. 7. Qui in Regia dimicarit, fer- 
rumve diſtrinxerit, capitor, & regem penes arbitrium vitæ neciſque ejus eſto, 
&c. ; x | 
e Peter Burchet pꝛiſoner in the Tower, ſfroke within the Tower John Long- 
worth his keeper (who food in a window reading of the Bible) with a billet 
on the head behind, whereby blood was ſhed, and death inſtantly enſued : this 
being without any pꝛovocation was adjudged murder, foz which he mas attain- 
fed, and befoꝛe his erecution (which was in the Strand over againſt Somerſet- 
houſe) his right hand was firſt ſkrucken off by foꝛce of the Statute of 33 H. 8. 
toz that the Tower was one of the Nueens andingYouſes oz Palaces, 

The Kings Palace at Meſtminſter hath this liberty and binnen "= 
| | | OTE Nutty 


Chap. 65. e Adifprifions. 7 why 
- Nullz citationes, aut ſummontiones liceant fieri cuicunque infia Palatium Regis Paſch.8E.-. Coram 
1 — N | 2 Rege Rot. 28 Nortt. 
| e inſter all, oz other place where the Kings Ju- 
ſtices, cc. 7 my theſe 3 Recozds appeareth, ö ** 
a Quia Bedellus Univerſitatis citari fecit Wil. de Wivelingham infra ofti n 
. 3 f 3 8¹¹ oſtium aulæ a Mich. 12 E. 3. Ce- 
Weſtm', Juſticiarus ſedentibus, ad comparend coram Cancellario, &c. pro quo ſe ram Rege — 4 
poſuit in gratiam Regis, committitur Gaolæ, & Henricus de Harwood, ad cujus Cant. i 
ſectam proſecutus fuit, committitur Mariſchal. & finem fecit 408. : | 
b * de Nyerford, filia Willielmi de Nyerford militis defuncti, did libell b Placita coram do- 
againſt John Carl of Warren, and c Johan de Barro Counteſs of Warren the mino rege is Parla- 
Kings Niece (in camitina dominæ Reginz Conſortis domini Regis) in a cauſe of J-"-* ſuo apud 
Patrimony and divozce, and the fame Johan de Barro was cited in the Kings a. Join ee 
Palace at Weſtminſeer, ec. It w inati ä yagk. 
| 8 | er, #c. It was upon full examination of the cauſe adjudged An. 21 E. 1. 
in Parliament in theſe woꝛds. Quod prædictum Palatium domini regis eſt locus“ Elianor daughter 
exemptus ab omni juriidictione ordmaria, tam regiæ dignitatis & coronæ ſuæ, quam & E. H. married wit 
libertatis Eccleſiæ Weſtm', & maximè in præſentia ipſius domini Regis tempore William Earl of 
Parliamenti - ibidem: ita quod nullus ſummonitiones, ſeu citationes ibidem faciat, ay Rt 
A 11; . . 3 f . ; a rance, and ha 
3 5 * ſanguine domini Regis, quibus ma jor reverentia, quam iſſue the Lid Jo- 
ali et, &c. Conſideratum eſt, quod officiar committatur Turri London, & han who married 
ibidem cuſtodiatur ad voluntatem domini Regis. | John Earl of War- 


Mere two things are pzincipally to be obſerved; Firſt, that this bl. 
ge 0 ; : 2 royal pꝛivi⸗ 
lege is not only appꝛopꝛiated to the Palace of Weſtminffer, but to all the — 
Palaces where his royal Perſon reſides, Secondly, that this pꝛivilege is to be 
ej from all Cccleſiaſtfcal jurisdiction, regiæ dignitatis & coronz ſax ra- 
tione, &c. | ; 
Ik any do reſcue a P2iſoner in oꝛ befo2e any of the aboveſaid Courts commit- x E. 3. 1 
ted by any of the afoꝛeſaid Juſfices, it is a great miſpꝛiſion, fo2 which he and 8 . 
the Pꝛiſoner allenting to it, ſhall foꝛfeit their lands and goods, and their bodies 
— 4 — impꝛiſonment, but ſhall not loſe his hand, becauſe no ſtroke oz blow 
n. | 
But it was reſolved by all the Judges, that where Thomas Oldfield, ſitti 
5 n . 
the Court of the Dutc hy of Lancaſter, with a knife ſtabbed one Ferror a Juſtice Olek ld ets * 
of Peace in the view of the ſaid Court, that the Court of the Dutchy was none = 
of the Courts to make it a miſp2iſion to loſe his right hand, ec. but the offender 
_ to be 3 and arievouſly fined, | 
nd in 9 El. one Guirling ſtroke another in the White Hall, ſitting the Ma⸗ paſch. 9 Elix. Gu: 
— of — — _ — _ by the Court of Kings = An — — 28 
it was not any miſpziſion, fo; the which he ſhould loſe his ri | 
waz _— —— f — 
nia Thomas de Holbroke manus violentas impoſuit ſuper ſohannem de Loud- . / 
ham, &c. ad Seſſionem ſuam ſedentem apud — —— — — Su. 
committitur in Parliamento Tutri London, & finitur 20 l. & invenit ſex milites ma- e 
nucaptores pro bono geſtu ſuo. 
And where ſome of the books abovelaid ſay, that the offender ſhall fo hi 
2 95 zeit his 
lands, and ſome that he ſhall be diſherited, yet the fozfeiture of his lands is — 
koz term of his life, (as befoze is ſaid; ) fo2 being no Felony, the blood is not 
cozrupted, noz the heir diſinabled to inherit. And this ſevere puniſhment is at 
the ſuit of the King, and the party may have his action, and it ſhall be tryed by 
the Officers and Criers, And foz ſuch a ſtroke Thomas of Whitteſley recovered Trin. 2 E. 3. Rot. 
five hundzed pounds, Trin. 9 E. 3. Rot. 154. Pidd. I 5 4+ Midd. 
Britton ſaith, Afcuns treſpaſſes ſont nequedent pluis puniſhable, & come treſ- * 
as fait en temps de peace a * Chivalicis, ou auters gents honorables per Ri- _ * a 
aws, ou auters viles perſons; En quel caſe nous volons, que ſi Ribawe ſoit attaint TI EO 
al _ - _— os pg, _ il eyt ferue per felony fans deſart del Chiralie; 
que le Kibawe perd ſon pome dont il treſpaſſa: ſo great a reſpect in thoſe daies 
was had of honour and. 02der. Ribawe is taken here fo2 a Raſcal Nufian. 
There is a great miſpziſion when any revenge is ſought agaiack a Judge, ⁊u⸗ 
U " Gice, 
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Mich. 33 & 34 E. 
1. Co an Rege 
Rot. 75. 


Nota. 


Brat. lib. a2. 405. 
Theſe words were 
given to the Trea- 
ſurer of England 

by tlie procurement 
of Pierce of Ga- 
veſton. 


Hil. 20 E. 3. Ceram 
Rege Rot. 160. 


Cap. [rineris ſeR. 


ultimo. 


Paſe. 10 E. 3. Co- 
ram Rege Rot. 86. 
Linc. 


Inter leges Inæ cap. 
9. Lamb. See the 
fourth part of the 
Inſtit. cap. Chan- 
cery. Artic. Verſ. 
Cardinal Wolſe y. 
Art. 4, 556. 11-41. 
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{fice, ©ficer, Juroz, Serjeant, Counſeller, Piniſter oz Clerk, fo2 that which 
they do in diſcharge of their ſeveral duties, offices and places, concerning the 
adminiſtration of Juſtice. | 

Roger de Hegham and others being Juſtices of Oier and Terminer, and ſit⸗ 
ting in the Erchequer Chamber, gave judgement koz Mary late the Wife of 
William Brewſe Plaintiff, againſt William le Breivſe Defendant, which judges 
ment was p2onounced by Roger de Hegham, William de Brewſe demanded of 
Roger de Hegham if he would avow the judgement, and ſaid, Roger, Roger, now 
thou haſt thy will which of long time thou haſt ſought ; of whom Roger de Heg- 
ham demanded. what is that » To whom William de Brewſe ſaid, my ſhame and 
my loſs, and this J will reward oz recompence, oꝛ J will think of if, Mhereok 
he being indicted and arraigned, and confeſſing the offence, the Recozd ſaith, Et 
quia ficut honor & reverentia, qui miniſtris domini regis ratione oſſicii ſai faciuntur, 
ipſo regi attribuuntur; fic dedecus & contemptus miniſtris ſuis factꝰ eidem domino 
regi inferuntur; Coniideratum eſt quod præd. Willielmus de Brewſe, diſcinctus in 
corpore, capite nudo, tena depoſita, eat e Banco domini regis ubi placita tenentur 
in aula Weſtm', per medium aulæ prædict', cum curia plena fuerit, uſque ad Scac- 
carium (ubi deliquit) & ibidem veniam petat à præfato Rogero, &c. & poſtea com- 
mittitur Turri London, ibidem moratui', ad voluntatem regis. 

Note this exemplary judgement againſt a Gentleman of a great and honou- 
rabie Family, Qzlibet pœna corporalis, quamvis minima, major eſt qualibet 
pœna pecuniaria. And in that Reco2d it is ſaid, Q10d Dominus Rex filium ſuum 
primogenitum, & chariſſimum Edwardum Principem Walliz, pro eo quod quædam 
verba grofla cuidam miniſtro ſao dixerat, ab noſpitio ſuo fere per dimidium anni amo- 
vit, nec ipſum filium ſuum in conſpectu ſuo venire permiſit, quouſque dicto miniſtro 
de dicta tranſgreſſione ſatisfecerat. | | 

Quia Petrus de Scales minacus fuit Ricardum de Worlingworth, qui fuit de con- 

ſilio Johannis de Moten, de vita & membris, dictus Petrus invenit plegios de bono 
geſtu ſuo. 
q There be many Reco2ds fo2 abuſing of Juro2s, viz. Paſch. 10. E. 3. Coram 
Rege, Rot. 87. Gilbertus Twiſt. Paſch. 26 E. 3. ibidem, Rot. 22. Eſſex, Tho. Hub- 
berd. Hil. 7 H 5. ibidem, Rot. 24. Ricardus Cheddre. Mich. 17 E. 2. Coram Rege 
Rot. 63. | 

Percuſſio clerici curiæ in veniendo verſus curiam, &c. Trin. 11 E. 2. Coram Re- 
ge, Rot. 42. London. Mot only theſe particular rebenges aboveſaid,but all other 
of what kind ſoever are great miſpꝛiſions. | 

Alſo when any revenge is lought againſt any man foꝛ complaining in any of 
the Kings Courts, ſuper gravaminibus, &c. fo grievances, gc, Quia deterret ho- 
mines 3 querelis 1 gravaminibus in forma juris. De hiis qui vindictam fecerint, 
— quod aliquo modo ſuper prædictis gravamimbus in curia domini regis conqueſti 

Uerunt. 

Juſticiarii taxaverunt damna 2 Marc' ſuper Willielmum Botesford, eo quod mi- 
nabatur quandam Hawiſiam de vita & membris, eo quod ipſa proſequebatur ipſum 
in placito tranſgreſſionis. 

We will conclude this point fo; pꝛivbate revenge with an ancient law befoze 
the Conqueff, Si quis privato conſilio illatam ſibi in juriam vindicarit, antequam jus 
æquum ſibi dari poſtulaverit: quod nomine vindictæ eripuit, reddito; integrum rei pre- 
tium præſtato, & 30 ſolidos dependito. 

See in the Fourth part of the Inſtitutes, cap. Of the Chancerp, in the Articles 
againſt Cardinal Wolſey. Artic, 4, 5,6, 11. 41. 


C #T. 


Chap. 66. 


CAP.LXVI. 
Of Conſpiracie. 


Onlpiracie 2 is a conſulfation and agreement between two oz moꝛe, to vide ſtatut. de 
appeal oꝛ indi an Innocent fallly and malitiouſly of felony, whom accoꝛ⸗ conſpiratoribus, 
dingly they cauſe to be indicted oz appealed; and afterward the party is law- Anno mg _ 
fully acquitted by the verdict of twelve men: the party griebed map be relieved, —_— 3 
and the offender puniſhed two wates, Firſt, by a Writ of conſpiracy, which is tion conſpir. 
a civil oꝛ common Action at the ſuit of the party, wherein the PlaintiF ſhall re- 3; E r. ibid. fo. 90. b. 
cover damages, and the Defendant ſhall be impziloned. Secondly, by Jadi Arcic. up. Carr. 
ment at the ſuit of the King, the judgement whereof is criminal; of which we e. 5 yo 14. 
are now to ſpeak, * Ke . Lib.4.fo. 
b Upon this ſvit of the King, if the offenders be convicted, the judgement ts 45. Lib. 9. fo. 16. 56, 
grievous and terrible,viz. That they ſhall loſe the freedome oz franchiſe of the 57, 78. 
Law, to the intent that he ſhall not be put oꝛ had upon any Jury oz Aſſiſe, 02 in“ 232 aff, 
any other teſfimony of truth: and if they have any thing to do in the Kings #3 mo Ns hog a 
Courts, they ſhall come c per ſolem, id eſt, by bꝛoad day, and make their Atto2- mcg 110. the like 
ney, and fozth with return by bzoad day: And their houſes, lands and goods ſhall judgemenr as in 
be ſeiſed into the Kings hands, and their houſes and lands eſtrepped and waſted, atraint. See che 
their trees rooted up and erraſed, and their bodies to Pꝛilon: all things retro⸗ GED - - 
grade, and againſt ozder and nature, in deffroying all things that have pleaſured Trin 18 E. 3. 
oz nouriſhed them; foz that by falſhood, nialice and perjury, they ſought to at⸗ coram Rege. Rot. 
taint and overthzow the innocent. Which judgement in our Books is called a x 43.Paſch. 32 k. 3. 
villainous judgement. Firfk, in reſpect of the villany and ſhame which the party coram Rege Rot. 
hath which receiveth it. Secondly, foz that by the judgement he loleth the free⸗ /! 
dome and franchiſe of the Law, and therefoze undergoeth a kind of bondage and 
billany, And the reaſon of this heavy and terrible judgement is: 1, Foz that 
the offenders have conſpired and plotted the death and ſhedding of the blood of 
an Innocent. 2. That they do if under fair pꝛetence of Juffice, and by courſe of 
law, which was inſtituted foz the pzotecion and defence of the innocent. 3. 
That if they had attainted the innocent, he ſhould have loft his life, (by an in- 
famous death) his lands, his goods, and his poſterity ; foz his blood thereby 
ſhould have been cozrupted, cc. 4. All this falſhood, malice and perjury is com- 
mitted in placito Coronæ, in à ſuit fo2 the King, which aggravateth and increa- 
leth the offence ; koꝛ that the King is the Head of Juffice, and a Pzofectoz of 
the innocent: and therefoze at the Kings ſuit, and not at the ſuit of the party, 
this villainous judgement ſhall be giben. So as the Law hath ercellently diſtri⸗ 
buted the remedies ; the pꝛivate action of the party to give him damages, cc. 
and the ſuit of the King foꝛ eremplary puniſhment. And it is to be oblerved, that 
this Uillainous judgement is given by the Common Law, (as in the caſe of At⸗ 
faint) and not by fozce of any Statute, | - 
King E. 3. demanded of his Juſfices and Derjeants, whether divers men be- 27 Lib. aſſ p. 12. 
ing indicted of conſpiracy foz the indicting of R. of felony, were mainpernable oz 
no: And they anſwered the King expzefly, that they were not, in-reſpec. of the 
odiouſneſs of the offence. | 


uU 2 CAP, 


See the fourth part 
of the Inſtitutes, cap. 
the Chancery Artic. 
againſt Cardinal 
Woolſey, Art. 27. 
Vide Parl. 7 R. 2. 
nu. 16. Mat. ca. 26. 
v. 24. 

Nemo poteſt duobus 
tlominis ſervire: aut 
enim unum odio ha- 
bebit, & alterum 
diliget, aut unum ſu- 
ſtinchity & altgrum 
co:temnet. 


4 Regum Ca, 5. v. 2 6, 


c. Geheſi. See 3 
Jac. ca. 5. concerning 


the ſervice of a Sub- 


ject as a Souldier 
or Captain to a fo- 


rein Prince, hereafe _. 


ter cap. Fugitives. 
Poly or. Hall. Hol- 


linghhead. Stowe, & c. 


4 Rot. Parl. 7 R. z. 
nu. 15.18.2021, 
22523. | 
b Ibid, nu.17. 

t Ibid, nu.24. 


Chap. 67. 


CAP. LXVIT. 


Of Penſions, &c. received by Subjects, of 
Forein Kings, &c. 


IE is not lawfull foz any ſubject of the King of England to take a Bendon, xc, 
of any fozein King, Pzince, oꝛ State (without the Kings licenſe) albeit they 
be in league with the King of England; both, foz that they may become ene⸗ 
mies, and foz that alſo it is miſchievous and dangerous to the Ring himſelf and 
his State, as it appeareth by this Diffichon, . 

Principe ab externo veniunt lethalia dona, 

Quz ſtudii ſpecie, fata necemque ferunt. | 

And this was (ſay they) the caſe of the Lozd Haſtings Chamberlain fo King 

E.4.who in the Fifteenth year of his Keign received a Penſion of two thouſand 
Crowns yearly from the French King : who being infozmed by Juſt, Catesb 
his inward friend, and others learned in the Law, that the receiving hereof 
an offence againſt Law, being deſired by Pierce Clerett a Frenchman (who pai 
the Penſion) to make him an acquittance foz receipt thereof fog his diſcharge, 
utterly reſuſed the ſame, This repozt J do the rather hold fo be true, foz that 


all our Engliſh Hiſtoꝛians, (who foz the moſt part rehearſe but the carkaſs oz 


outſide of any point in Law) give great credit hereunto. And what ill conſe- 
quence this and other like Penſſons,and others of the Counſel of King E.4. had, 
you may read in our Hiſtozies. ay 5 | 

See the caſe in 7 R. 2. of à Spencer Biſhop of Pozwich; and there alſo the 
caſe of b Pierce Creſfingham and others: and of c Sir William Ellingham and 
others, puniſhed foz receiving of money, xc, of the French King, which dzew 
them without the Kings licenſe, to yield up Caffles and Fozfs in France com- 
mitted to their cuſtody, puniſhed by Fine and Impꝛiſonment. 

Dee the fourth part of the Inſtitutes, cap. Of the Chancery, Artic. 27. Againf 


Cardinal Woolſey. 


Chap. 68; 


CAP. LXVIII. 


Of Bribery, Extortion, Exaction, &c; 
And firſt of Bribery. 


ROY is a great miſpriſion, when any man in Judicial place takes Forteſcue ci. 51: 
any Fee or Penſion, Robe or Livery, Gift, Reward or Brokage 

of any perſon that hath to do before him any way, for doing his office, 

or by colour of his office, but of the King only, unleſs it be of meat and 

drink, and that of {mall value upon divers and grievous puniſhments, 


T wozd [Bribery] cometh of the French woꝛd Briber, which ſigniſteth to 

| devour, oz eat greedily, applyed to the devouring of a cozrupt Judge, of 

whom the Plalmiſt ſpeaking in the perſon of God, ſaith, Qui devorat plebem ppm. 13. 8 
meam ſicut eſcam panis. Qui cognoſcit faciem in judicio, non bene facit: iſte pro Pov. 28. 21. 
buccella panis deſerit veritatem. 


But let us peruſe the Bꝛanches of this deſcription, 


(A great Miſpriſion.] But it may be objected, that Bzibery in a Rot. Par. Anno 34 
Judge was ſometime adjudged a higher offence, Foz whereas at the Alliles E. 3. part. 3. m. a. & 


holden at Lincoln in the 23 year of E. 3. an Crigent was to have been awar- Rot. Parl. Anno 275 


ded againſt Richard Saltley, Hildebrand Boreſward, Guilbert Holliland, Thomas „ N 
Derby, and Robert Dalderby, who fozmerly had been indiced of divers felonies b E: 
befoze Dir William Thorpe Chief Juffice of the Kings Bench, and one of the 
Juſtices of Aſliſe of the ſaid County of Lincoln, he the ſaid Sir William Thorpe, 
to ſtay the ſaid Writ of Exigent againff them, Cepic munera contra juramentum 
ſuum, viz, of Richard Saltly, 101. of Hildebrand 201. of Holliland 401. of Derby 
10 l. and of Dalderby 10 l. King Edward the Third appointed the Earls of Arun- 
dell, Warwick and Huntingdon, and two Lozds, the Lozd Grey and the Loza 
Burghers to examine this matter, Befoze whom Sir William Thorpe being 
tharged with the ſaid Bzibery,Non potuit dedicere, &c. Now the Recoꝛd ſaith. 
Conſideratum eſt per dictos Juſticiarios aſſignates ad judicand ſecundum voluntatem 
domini Regis, & ſecundum regale poſſe ſuum, quod quia prædictus Willielmus de | 
Thorpe, qui ſacramentum domini Regis, quod erga populum ſuum habuit cuſtodien- Anne 24 K.. 
dum, fregit malicioſe, falſe, & rebelliter in quantum in ipſo fuit, & ex cauſis ſupra- 
dictis per ipſum Willielmim, ut prædictum eſt, expreſſè cognitis, ſuſpendatur, & 

quod omnia tĩ æ, & teñta, bona & catalla ſua remaneant forisfata. This ſentence 
feemeth to have his foundation as well upon the oath of the Judges, ( foz the 
Reco2d ſaith ) contra juramentum ſuum, and the concluſion of the Dath, And in The Oath of che 
caſe ye be found in any default in any of the points aforeſaid, ye ſhall be ad volunta- Juſtices Anno 1$ 
tem Regis, of body, lands and goods, thereof to be done as pleaſeth him: As allo ©'3- 
foz that this lad clauſe is enaded by authozity of Parliament ( as they ſay) in E. 1 cap 1. 
Anno 20 E. 3. And hereupon they the ſaid Lozds were appointed to judge ſe- ah 
cundum voluntatem domini Regis, & regale poſſe ſuum, accozding to the wozds of 
the Dath and Act of Parliament. And this judgement was repeated in Anno 
25. to the Lb2ds, and affirmed by them, | | 

This pzeſident-isnot to be. followed at this day foz divers cauſes, Fir, it 
ſeemeth by the violating of the Kings Dath, and of this wozd [rebelliter] and by 
the fozfeiture of all his lands and tenements to the King, that this offence _ 

| b 
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Anno 35 E. 1. the 
ſtat. ot Carliſle, 


20 E. 3 · cap · 4 


2 R fo. 11. 

dee 8 R. z. cap. 3. 
Rot. Parl. 10 Rz. 
nu. 24. 


Vid. 1 H. 4. nu 99. 
& Neta. 


Rot. Parl. Anno 11 
H. 4 nu. 28. never 
imprinted, 


2R 3.11.2 
* Plac. de Parl. 


apud Aſherugg in 
Ct᷑o Ep. anno 19 E. 1. 
Et Hollingſn. 
Chron. pag. 28 4, 
285. he confeſſed 
felony, and abju- 
red. 
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be treaſon againſt the King, and then it being either High Treaſon o2 Petit 
Treaſon, it is taken away by the ſtatute of 25 E. 3. De proditionibus, the ſame 
being none of them that are there erpzeſſed. And in all the Recozd this wozd 
[ felonice ] is not to be found as it ought to have been if it had been felony, 

Neither by the wozds of the Path, oz of the ſuppoſed Ac of 20 E. 3. can the 
judgement (quod ſuſpendatur) be Warranted : foz theſe woꝛds to be at the Kings 
will for body, &c. ] cannot be extended to loſs of life, no moze than the Statute 
of Carliſle (ſub forisfactura omnium, quæ in poteſtate ſua obtinet) extendeth not to 
foꝛfeiture of life, but to impꝛiſonment, cc. viz. loſs of liberty, cc. 

But at this Parliament,viz. in Anno 20 E.3.taking in hand of quarrels, other 
than their own, and maintenance of them is pꝛohibited upon the pains afozeſatd, 
viz. the pains contained in the ſaid ſuppoſed Act of 20 E. 3. cap. 1. upon pain to 
be at our will, body, lands and goods, to do thereof as ſhall pleaſe us: which 
without queffton was never extended to loſs of life, oc. but to impꝛilonment, as 
common experience daily teacheth, Foz Hzc eſt voluntas Regis, viz.. per Juſti- 
ciarios ſuos & per legem, &c. Therefoze as by the Recozd appeareth, Sir William 
Thorpe was pardoned and reſfozed to all his lands, And we were deſirous to lee 
the Recoꝛd cf the Act of 20 E. 3. cap. 1. but there is no Recozd of any ſuch Ac in 
the Parliament Noll. And the very frame and compoſition of it ſeemeth to be 
but a re )earſall of a Commandement from the King: fo2 the Letter of it begin- 
neth, Firſt, we have commanded all our Juſtices, that they ſhall from thenceforth 
do equal law, &c, and therefoze juſtly omitted out ot the Parliament Roll of 
Acts of Parliaments: and vet the impꝛinting of it neceſſary, foz that the fourth 
Chapter of this Parliament hath reference to the pains contained in it. 


It is enacted by Parliament Anno 11 H. 4. 
in theſe words. 
. | 

Item, ze nul chance lor, Treaſorer, Garden del Privie Seal, Counſelor 

le Roy, Servants a counſel del roy, ue wul auter Officer, Judge ne 
miniſter le roy, pernants fees ou gages de roy pur lour ditz offices ou ferwices, 
preigne en nul manner en temps 4 dener aſcun mamer de. done ou brocage de 
zulluy pur lour ditz offices & ſervices a faire, ſur peine de reſponder au roy 
de la treble que iſint preignont, & de ſatisfier la partie, & punys al volunt le 
roy, & ſoit diſcharges de ſox office, ſervice, & councel pur touts jours, & que 
cheſcun que votera purſuer en la dit matter, eyt Ia ſuite cibien pur le roy, come 
pur luy meſmey & eit Ia tierce part del ſumme, de que la partie eſt duement 
convis. ; | . 


By this Act of Parliament, tuhich is the judgement of the whole Parliament, 
if appeareth, that, if that which is impꝛinted as the firſt Chapter of 20 E. 3. had 
been an Act of Parliament, then this Statute of 11 H. 3. would never have in- 
fiicted this kind of puniſhment, which is other, and far leſs than that which is 
mentioned in 20 E. 3. And where it is ſaid in this Act of 11 H. 4. (& punis al 
volunt le roy) that is, by fine and impziſonment by the Court where the convi⸗ 
&ion ſhall be; foꝛ, as hath been ſaid, Hæc eſt voluntas Regis, viz. pet Juſticiarios 
ſuos, & legem ſuam, & non per dominum regem in camera ſua, vel aliter. 

So as by warrant of this Ac of Parliament we have ſaid, that Bꝛiberp is 8 


Milpꝛiſton; foz that it is neither treaſon noz felony, and it is a great Piſpziſton, 


foz that it is ever accompanied with Perjury. | 
* True it is, that Sir Thomas Weyland Chief Juffice of the Court of Com- 
mon Pleas, was attainted of Felony,but it was not foz Byꝛiberp, but being e, 
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of being acceſſary to murder,foz the which by the Common Law he was abjured 
the Realm, | 
Likewiſe Adam de Stratton Chief Baron of the Erchequer a man of great poſ- 
ſeſſions and riches was attainted of felony by him committed, all which J col⸗ 
lect upon Recoꝛds of Parliament the lureſt guides. Foz in the Parliament 
holden in 18 E. 1. in the ſame year when he was attainted, J find two petitions, 2 | 
one p:eferred by himſelf in theſe woꝛds, Adam de Stratton petit gratiam regis, Rot. Parl. 18 E. 1. ſo. 
quod reſtituatur ad aliquam partem terrarum ſuarum, & de bonis ſuis quæ habuit tem- * ha ſpace 
ore quo fuit, * viz. 26000 l. 16338881 


The other by Margaret de Boteler in theſe wozds, Margareta quæ fuit uxor Joh. Et ibid. nu-· 69. 


de Boteler, de qua Adam de Stratton tenuit 12 1 10s. in London, clamat habere ut 


eſchaet᷑. Reſponſs. Rex non conceſſit; quia in civitate nulla eſt eſchaeta nifi regis. 

And at the lame Parliament fo. 3. it is reſolved, non ſunt niſi tres formæ brevis 

de Eſchaeta; Quia utlagatus, vel ſuſpenſus, vel abjuravit regnum. And by conle⸗ 

quence Adam de Stratton ſeeing his lands eſcheated, muſt have the judgement 

of one of theſe thꝛiee. Mhich we have added to anſwer ſecret objections that 

might be made out of the miſtakings of our Chꝛonicles. | 

The reſt of the Juſtices were removed, fined and imp2iſoned, ſaving Johan- Rot. Parl. 20 E. 1. 

nes de Mettingham, and Elias de Beckingham, who to their eternal memozy and fol.5- 

honour were found upright, and free from all bꝛibery and coꝛruption. 


, 


It was petitioned in Parliament, that the ſtatutes whereby the Juſtices of 10 R. 2. nu. 24 


the one bench oz the other ſhould take no reward, ne be of any mans fee, may be 


obſerved, The Kings anſwer was, The Ring hath and will charge ſuch Juſtices 
to miniſter right, and will puniſh the contrary, and therefoze willeth that a'l 
ſtatutes made touching them and the Barons of the Exchequer, be made void. ] 


C When any man in judicial place, &c. } Foz the difference between 
b2ibery and exto2tion is, that bꝛibery is only committed by him that hath a ju- 
dicial place, and extoꝛt ion may be committed both by him that hath a judicial 
place, oꝛ by him that hath a miniſterial office. 

And this offence of bꝛ ibery may be committed by any that hath any judicial 
place either Eccleſiaſtical oz Tempozal, Non accipies perſonam nec munera, (and Deur.16.19. 
the reaſon is expꝛelled by the Holy Ghoſt) quia munera excæcant oculos ſapien- 
tum, & mutant verba juſtorum. 

Ik bꝛibery hath lo great foꝛce as to blind the eyes of the wiſe Judge, and to 
change the woꝛds of the juſt, Beatus ille, qui excutit manus ſuas ab omni munere. 

Judex debet habere duos Sales; Salem Sapientiæ, ne fit Inſipidus, & Salem Conſci- 
entiæ, ne fit Diabolus. 

Though the b2ibe be ſmall, yet the fault is great, and this appeareth by a Re- þ, ;., 17 E 2. Co- 
coꝛd in the Reign of E. 3. Quia diverſi Juſticiarii ad audiendum & terminandum aſ- ram Rege. 1 
ſignat' ceperunt de Johanne Berners qui indictatus fuit, 41. pro favore habendo die Eſſex. Jokn Berners 
deliberationis ſuæ, finem fecerunt domino regi per iii M. marcas, fo as they paid caſe. Rot. Parl. 7 R. 
foꝛ every pound a thouſand marks. See befoze Sir William Thorps caſe, Rot.“ Ad. 12,73. 
Parl. 7 R. 2. the Chancello2 was accuſed of a b2ibe of ten pound, and his man 
four pound and certain fiſh, which, though the things were (mall, yet it had been 
puniſhed, if it had been pꝛoved. 


. Cc 9 any fee, robe, gift or reward. ] This is warranted by the oath Anno 18 E. 3. 
aboveſaid. 

But admit the party * offereth a bꝛibe to the Judge, meaning to cozrupt him Since rheſe Inſtitutes 
in the cauſe depending bekoꝛe him, and the Judge taketh it not, yet this is an of- ſo was it reſolved in 


. G he Star-chamber, 
fence puniſhable by Law in the party that doth offer it, Trins Cas. Rep, 


in an information 


C Brokage. ] There is good warrant foz this woꝛd by the ſaid Act of againſt Bonham 
11 11. 4, . Norton and others. 
C Of any perſon that hath to do before him any way. 
This hath his ground upon the oath afozeſaid, ſo as bzibery may be committed 
not. 


1 R. 2. ca. 2. See the 
ſtatute of 5 E. C. æa. 
16. 


Hil.$.Jz. In Com- 
muni banco D. Tre- 
vers caſe. 
See hereafter ca. of 
—_— and the I, 
part of the Inſtit. 

_ - Set. 378.fo. 234. 
Rot. Parl. 2 1 Ja. 
regis. 


Anne 11 H. s. Artic. 
18. 


21H. ca. . Vide 2. 
R. z. Rot · Parl. nu. 
46. 
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not only when a ſuit dependeth in foro contentioſo (as it was in the caſe of Sir 
Francis Bacon Lo2d of S. Alban Lozd Chancelloz of England, who foꝛ many ex- 
o2bitant and ſoꝛdid bziberies was ſentenced by the Loꝛds of Parliament, which 
you may read Rot. Parl. Anno 19 Jacobi Regis) but alſo when any in Judicial 
place doth any thing virtute oz colore officii, though there be no ſuit at all. Foz 
example, if the Lozd Treaſurer foꝛ any gift oz bꝛokage, ſhall make any Cuſfo- 
mer, Comptroller, oꝛ any Dfficer oz Miniſter of the Ring, this is bzibery, foz 
he ought to take nothing in that caſe by the Statute of 12 R.2. but that he make 
all ſuch Officers and Miniſters of the beſt and moſt lawfull men, and ſufficient 
foz their eſtimation and knowledge, (An ercellent law tending greatly to his. 
ajeſties advantage, to the good uſage and incouragement of Merchants, xc. 
and generally to the advancement of commerce, trade and traffick, the life of 
this Illand.) Read this Statute, foz it is of a large extent, and the Statute of 
5 E. 6. fo2 they are Laws made contra ambitum, and woꝛthy to be put in execu⸗ 
tion, foz they pꝛebent bꝛibery and extoztion: foz thep that buy, will ſell, 
Vendit Alexander claves, altaria ſacra: 
Vendere jure poteſt, emerat ille prius. 

And that Statute of 5 E. 6. doth extend as well to Eccleũaſtical offices as 
@Zempozal, which concern the adminiſtration and execution of juſtice. And it 
was reſolved in the caſe of Doctoꝛ Trever Chancelloꝛ of a Biſhop in Wales, that 
both the office of Chancello2 and Regiſter of the Biſhop are within that Sta- 
tute, becauſe they concern the adminiſtration of juſtice. 

IL. Earl of M. L03d Treaſurer of England took colore oſfic ii divers bzibes, 
#c, And namely where the Farmers of the Cuſtoms erhibited a petition to have 
certain juſt allowances which his Majeſty referred to the ſaid Lo2d Treaſurer, 
who long delayed the petitioners untill they gave him ſeveral bzibes, and then 
he gave way to relieve them. Fo? this and other his bꝛiberies, ertozttons, ops 
p:ellions, and other grievous miſdemeano2s in his ſeveral offices of the Loꝛd 
Treaſurer, and Faſter of the Court of Wards (no ſuit being in any of thoſe 
caſes depending) upon complaint and charge of the Commons in this Parlia⸗ 
ment, and after evident pꝛoof and often hearing of the cauſe, the Loꝛds of Pars 
Iiament (the Lo:d Treaſurer being bzonght to the Bar by the Gentleman 
Ulher and Serjeant at Arms, and kneeling till he was commanded to ſtand up) 
upon the petition of the Commons by the Speaker gave this judgement again(f 
him by the mouth of the Loꝛd Keeper in theſe woꝛds. This High Court of Par- 
liament doth adjudge. Firff, that you L. Carl of M. now Lozd Treaſurer of 
England ſhall loſe all your offices which you hold in this Kingdom, 2. And ſhall 
be foz ever uncapable of any office, place oz implopment in this State and Com⸗ 
mon⸗wealth. 3. And that you ſhall be impziſoned in the Tower of London du- 
ring the Kings pleaſure. 4. And that vou ſhall pay to our Doveraign the King 
the fine of 500001. 5. And that you ſhall never ſit in Parliament any moze. 
6. And that you ſhall never come within the Uerge ok the Kings Court: as by 
” ſatd Roll of the Parliament appeareth, which is wozthy of your reading at 

arge. | 


dow oz next of kin, cc. take any reward foz pꝛeferring of any perſon befozo ano- 
ther, to the adminiſtration, it is Bzibery, n 


e Chap. 693 | Of  Extortion; Exam, &. 145 
; Si quis contra fas & leges adminiſtrarit, vel pro odio, quod in alium habuerit, ju- The law before the A 
dicarit perperam, aut denique nummarium ſe Judicem præbuerit proprii capitis æſti- Conqueſt. Inter 
matione Anglorum jure regi damnatur, niſi quidem legum id accidifſe inſcitia, &c. lee Cinuti cap. 13. 


8 
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C4. LXIX. 


Of Extortion, Exaction, &c. 


JW” is another great a Pilp2iſtori becauſe it is accompanied with perjury. « Liv.10.f0.ror.% 
K Yereof you may read in the Firſt part of the Inſtitutes Sect. 7or. See allo 102. Beawfages 
in the Second part of the Inſtitutes W. 1. cap. 26. & cap. 10. And in the Fourth-caſc. See the x. part 
part of the Inſtitutes; cap. Chancery, in the Articles againſt Cardinal Wolſey. gt e Inſticures, 
Article 3. Extoztion of D2dinaries, b Ranuſiatores hominum, extortionatores r 1 5 
hominum : a Kancunnier, an ertoztioner of men. ; 2. part of the Inftic: 

c The Collecozs of the Fifteens were committed to Pziſon, foz that they W. I. ca. 26. The 
took of every town eighteen pence foꝛ an acquittance, 3 4. part of the Inſti- 

d A Cozoner was committed to Pziſon, becauſe he would not take the view n ee Cufgecrr 
of the dead body, befoze he had received foz himlelk ſir chillings eight pence, and ging Cardin 
fo} his Clerk two ſhillings, and was fined at foꝛty ſhillings, Wolſey, Art.. 

e Jfany of the Kings Councel oz his Piniſters do erad a bond of any of bis! Trin 28.E.3. 
ſubjects to come to the King with foꝛce and Arms, #c. when they ſhould be ſent Coram Rege Rot. 
foz, ſuch wzitirigs are to the Kings diſhonour; foz that every man is bound to do f E 
to ths Bing, as to his liege Lozd, f all that appertaineth to him, without any rum Rege rat 
manner of w2iting, (note the generality hereof) and ſuch wzitings are to be 155. Nortf. 
cancelled, as by the Act appeareth, | d Ibidem in the 

Pereupon (by Authozity of this Parliament) theſe concluſions do follow, “me Roll. 
Firſt, whatſoever any ſubject is bound to do to the King as to his liege Loꝛd, no} E. 3. Stat. 2. c. 
bond oz wziting is fo be eraced of the Subject foz doing thereof, Secondly, f 8 
whatſoever bonds oz mitings are fo the Kings diſhonour, are againſt law. g Int. Inquiſſt. apud 
Thirdly, whether ſuch bonds oz wzitings be made to the King oz any other, the Lanceſton Coram 
bonds oz Witings be void. | ;  RogeroLoveday & 

g Jfa Biſhop oz other Eccleſiaſtical Judge 02 Pinifter doth eract a bond oz Wan df Wyn 
oath of any perſon in any caſe Eccleſraſfical not warrantable by law, the bond Corb. © 
is void, and this exaction is puniſhable by fine, ec. the Recozd is very long, but Mich.zz E.z. C. 
wozthy to be read. See Rot. Parl. Anno 8 H. 4. nu. 15, 15,17, 18, 19, 20; er⸗ am Rege Rot. 18 1. 
cellent matter concerning fees in Courts of Juſtice and in the Kings houſhold. Eborum. 


h Officialis indictatus de citando, & affligendo plurimos, non poteſt dedicere, & i Hil. 23 E. 3. Co- 


Fo - ram Rege. 
petit quod admittatur ad finem, 5 k Rot. Perl. R. . 
i Contra ſequeſtratores, commiſſarios, & alios offic* epiſcoporum pro captione nu. 38,39. x H. 3. 
feodorum, priuſquam debent pro teſtamentis probandis. nu. 23, 24. : 
k The ertoztion of the Clergie and of their Piniſfers to be enquired of by! Nich. 5 Jacobi 
IN , | > Rot. 1301. in Com- 
Juſtices of Peace. 5 . muni Banco. 
| Reſolutions upon the Statute of 21 Hf. S. ca. 5. Int. Edm Neale In- 


If a man makes his Teſtament in paper, and dieth poſſeſſed of goods and former &c & Jaco- 
chattels above the value of foꝛty pounds, and the Executoꝛ cauſeth the Teſtas bum Rowle official” 
ment to be tranſtribed in parchment, and bzingeth both to the D2dinary, xc. to 7 ee eee 
be pꝛoved; It is at the election of the Oꝛdinary whether he will put the Seal and fen dan pes le he 
Pꝛobate to the oꝛiginal in paper, o2 to the tranſcript in parchment : but whe- Juſtice Walmeſly / 
ther he put them to the one oꝛ the other, there can be taken of the Erecutoz, tc. Warburton, Daticl 
in the whole but five chillings, and not above: viz. two ſhillings fir pence ta the & Fol<r- 
Dzdinary, ce. and his Piniffers, and _ ſhillings fir pence to the Scribe 


toz 


156 


for extortion. Sce 
Rot. de Inquifir. in 
Com. Eboru m, So- 
merſer; & c. Anno 4 
E. 1. in Theſauro, De 
judicibus Ecclefiaſti- 
cis dicunt, &c.Rot. 
Parl. 8 E. 3.nu. 9. 
The ſtature of 31 
E.3.cap.4.Paſch. 33 
E. 3. Coram Rege 
Rot. 27. Rot. Parl. 
50 E. 3. nu. 9. 1 R. 
2. nu. 109. 2 R. z. 
nu. 40. 13 R. 2. nu. 
38, 39.7 R. 2. nu. 53. 
The Statute of 3 


H. 5 ca. 4. 


Mich. 20. Jacobi in 
Camera Stellata, in 
Sir Jo. Bennets caſe. 


1 H. 4. ci. 10. 


2 H. 4. ca. S. 


1 A. 4+ £2,23, 


33 H. f. ca. 3. 


Chap. 68. 


Of Bribery, Extortion, Oc. 
For puniſhment of fo; regiſtring the ſame: oz elle the ſaid Scribe to be at his liberty, to refuſe thoſe 
Eccleſiaſtical Judges two ſhillings and (ir pence, and to have fo2 w2iting every ten lines of the ſame 


Teſtament, whereof every line to contain ten inches, one pen. 

Ik the Crecutoz deſire that the Teſtament in paper may be franſcribed in 
parchment, he muſt agree with the party fo2 the tranſcribing; but the Oꝛdinary, 
cee. can take nothing foꝛ it, noz foz the examination of the tranſcript with the 
oziginal, but only two ſhillings fir pence foz the whole duty belonging to him. 
Where the goods of the dead do not erceed an hundzed ſhillings, the D3dinary, 
ac, ſhall take nothing, and the Scribe to have only foz wziting of the Pꝛobate 
fix pence, ſo the ſaid Teſtament be erhibited in wziting with war thereunto af- 
fired ready to be ſealed. Where the goods of the dead do amount to above the 
value of an hundzed ſhillings, and do not erceed the ſum of fo2ty pounds, there 
ſhall be taken fo the whole but thꝛee ſhillings ſir pence, whereof to the Oꝛdi⸗ 
nary, ccc, two ſhillings ſir pence, and twelve pence to the Scribe foz regiſtring 
the ſame, Where by cuſfom leſs hath been taken in any of the caſes afozeſaid, 
there leſs is to be taken, And where any perſon requires a copy oz copies of the 
Teſtament ſo pꝛoved, o2 Jnvento:yſo made, the Oꝛdinarp, ec, ſhall take foz the 
ſearch, and making of the copp of the Teſtament oz Jnventozy, if the goods er⸗ 
ceed not an hundꝛed ſhillings fr pence, and if the goods erceed an hundzed ſhil- 
lings, and exceed not fozty pounds, twelve pence, And if the goods erceed fozty 
pounds two ſhiilings fir pence, oz to take foz every ten lines thereof of the pzo- 
poation befoze rehearſed, a peny, Cie, | 

When the party dies inteſtate, the oꝛdinary may diſpoſe ſomewhat in pious 
uſes, notwithſtanding the laid Act of 31 E. 3. but with theſe cautions, 1. That 
it be after the Adminiſtration granted and Inventoꝛy made, ſo as the ſtate of the 


inteſtate map be known, and thereby the ſum map appear to be competent. 2. 


The Adminiffrato2 muſt be called to it. 3, The uſe muſt be publick and godly, 
4. It muſt be erp2efſed in particular, And 5, Thers muff bs a decree made of it, 
and entred of Reco2d : So in caſe of commutation of Penance, it muſt be after 
ſentence, and mutatis mutandis, ut ſupra. | CF. 

Whereas twenty, fozty, oꝛ an hundzed be indicted of one felony oꝛ one trel⸗ 
paſs, and all plead to an iſſue, as not guilty,the Clerk of the Crown of the Rings 
Wench ought not to take foꝛ the Venire facias, oz fo; the entring of the Plea, 
above two ſhillings, but the ſaid Clerk did take foꝛ every ſuch name by ertoztion 
two ſhillings. It is oꝛdained and eſtabliſhed, that the ſaid Clerk of the Crown 
thall take no moze than hath been duty uſed of old tims, And mozeover our So- 
veraign Loꝛd the King hath charged the ſaid Juffices of the Kings Bench, that 


no extoztion be done in this behalf in the Bench afozeſaid, 


The Chirographer of the King in the Common Bench foz making and wꝛi⸗ 
ting of every Fine levied four ſhillings and no moꝛe, upon pain (if he take moꝛe) 
to loſe his office, be expelled the Court, one years impꝛiſonment, and to pay to 
the party grie ved his treble damages, 
The fees to the Parſhal of the Parthalſea of the kings houſe, you may read 
in the ſfatute of 2 H. 4. Vide g R. 2. cap. 5. 8 
Ik any Auditoꝛ of the Exchequer, Dutchy of Lanc', oꝛ Court of Wards fake 
moꝛe than thꝛee ſhillings four pence fo2 the enrolment of any Letters Patents, 
Decree, G2ant oz Jndenture of Leaſe, he ſhall fozfeit fo2 every peny ſo taken. 
fir ſhillings eight pence, | 
Munera ne capias, uncus latet hamus in eſca: 
Nulla carent viſco munera, virus habent. 


C 42 © » 
Of Uſury. 


Sury is a contract upon the loane of money, oꝛ giving daies foꝛ fozbearing 37 H. 8. ca. 9. 13 El. 
ä of money, debt oz duty, by way of loane, chevilance, ſhifts, ſales of. wares, <*3- 

o2 other doings whatſoever. Uſura dicitur ab uſu & zre, quia datur pro uſu æris: 
92 Uſura dicitur, quaſi ignis urens. | 

And firſt, Uſury is directly againſt the law of God. And the reaſon wherefoꝛe Deut. cap. 2 r. Exod. 
it was permitted by the law of God foz an Hebꝛew to an Inſidel, was; becauſe *» Levir.25.Ezcch. 
it was a mean either to erterminate, oz to depauperate them, as they ſhould not Palm. 15. 
be able to invade, oz injure Gods people. 

c And it is adjudged by Authozity of Parliament, that all Uſury being fo2-c 13 Eliz.cap.s. 
bidden by the Law of God, is ſin, and deteſtable. And it is alſo enacted by Par- z1 Jae. cap. 17. 
liament.that all Uſury is unlawfull,that is to ſay,again(t the laws of the Kealm, 

Let us therefoze ſee what fozmer laws have pꝛovided herein, 

d Siquis de uſura convictus fuerit, omnes res ſuas amittat. d See the cuſt, de 

e Ulurarii omnes res, five teſtatus, ſive inteſtatus deceſſerit, domini Regis ſunt: Norm cap. 20. Int. 
vivus autem non ſolet aliquis de crimine uſutæ appellari, nec convinci, ſed inter cæ- __ 3 i 
teras regias inquiſitiones ſolet inquiri, & probari aliquem in tali crimine deceſſiſſe per whe ET... 
12 legales homines de viceneto & per eorum S1cramentum. Quo probato in Curia, 
omnes res mobiles, & omnia catalla, quæ fuerunt ipſius uſurarii mortui, ad uſus do- 
mini Regis capientur, penes —— inveniantur res illæ. Heres quoq; ipſius, 
hac eadem de cauſa exhæredatur ſecuadum jus regni; & ad dominum, vel dominos 
revertetur hæreditas. Sciendum tamen, quod fi quis aliquo tempore uſurarius fuerit 
in vita ſua, & ſuper hoc in patria publice defamatus, ſi tamen à delicto ipſo ante 
mortem ſuam deſtiterit, & pœnitentiam egerit; poſt mortem ipſius, ille, vel res ejus 
lege uſurarii minime cenſebuntur. Oportet ergo conſtare quod uſuratius deceſſerit 
aliquis ad hoc, ut de eo tanquam de ufuririo poſt mortem ipſius judicetur, & de re- 
bus ipſius, tanquam de rebus uſurarii diſponatur. U 

Vide le ſtatute de Merton cap. 5. & Fleta lib. 2. ca, 50. f Manifeſtus uſurariusf Fleta — 
elt inteſtabilis. 

g Et intet les conſtitutions ordeins p les viels royes Alfred, &c. ordeine fuit que g Mirror cap. i. ſect. 
les chattels des uſurers fuiſſent al Roy, & que les heritages des uſurers remeiſſent 3. & cap. g. ſect.1. 
eſcheats al ſeigniors des fees, & ne ſerr' interre in Sanctuary. Parl. 0 E. 3. nu. 5. 

h Item, atrox injuria eft, quz omnium mobil ium amiſſionem confert, & legem li- h Fleta lib. 2. c. 1. 
beram aufert, quæ locum habet in uſurariis chriſtianis. 

i Ad 16 Artic, de uſuris reſpondetur: Quod licet Epiſcopis pro peccato illo pœ- i Rot. Parl.5 r H. 32 
nitentiam uſurario injungere ſalutarem. Sed quia committendo uſuram, uſurarius fur- Petitiones Cleri. 
tum committit, & ſuper hoc eſt convictus, catalla & tre uſurarii, ſicut catalla furis, 
ſunt regis, & ſi qui ſequi voluerint contra hujuſmodi uſurarium, reſtituantur eis bona 
ſua, quæ ipſi uſurarii per uſuram extorſerunt. 

k And it appeareth by Bracton, that it was an Article of the charge ok Inquiry Bract. lib. z. fo. 116, 
by Juſtices in Eire De uſurariis Chriſtianis mottuis, qui fuerunt, & quæ catalla ha- 117. Fleta lib, 2. ca. 
buerunt, & quis ea habuerit, Et quod nullus recipiet uſaram arte vel ingenio. And !. err. 
divers were indicted fo2 taking of uſury befoze Juſtices in Eire, and ſome were 1 3 
pardoned by the Bing, and others not. | m. 12.1 —.— 1722. 
In ancient time a great revenue by reaſon of the nſury of the Jews came to 36. Rot. Clauſ.2 E. 
the Crown : Foz between the 50 year of H. 3. and the 2 year of E. 1. which was mr. | 
not above ſeven years compleat, there was paid into the Kings Coffers Four! Rot. pat. 3 E. f. nu. 
hundꝛed and twenty thouſand pounds of and fo2 the uſury of the Jews. And Fa wee 
vet that ercellent King foz divers weighty reaſons wazthy to be waitten in let⸗ potum. wy 
ters of Gold, did by Authozity of Parliament utterly pꝛohibit the ſame, ia theſe 

| E 2 wo2ds:; 


152 


Vet. Mag. Cart. 2. 
part fo. 38,59. Stat. 
de Judaiſmo. See the 
2. part of the Inſti- 
tutes, Stat. de Ju- 
daiſmo,and the Ex- 
poſition upon the 


ſame. 


15 E ;. ca.. 


Hil. 6 E. 3. Coram 
Rege Rot. 130 
Norff. Vide 26 E. 
3. fo. 7 1. Moignes 


caſe. 


Rot. Parl. 50 E. 3. nu. 
158. Vide Rot. Parl. 
6 R. z. nu 57. 14 


R. 2z. nu. 24+ 


Rot. Parl. 14 R. 2. 


nu. 14. 


3 H. 7. ca. 5, 6. 11 H. 
7. ca. 8 Vide 3 E.6. 


Ca. 20. 


37 H. 8 ca. 9. 13 El. 
ca. 8. 21 Jac ca. 17. 


Of uſur). Chap. 70. 


wozds, Foraſmuch as the King hath perceived that many evils and diſheriſons ol 
the good men of his land had come to paſs by the Uſuries which the Jews have done 
in times paſt, and that many ſins and offences have riſen therenpon; albeit he and 
his Anceſtors have had great profit thereby of the Jews; notwithſtanding for the 
honour of God, and for the common profit of his people, the King hath ordained and 
eſtabliſhed, that no Jew ſhall take Uſury, &c. Befoze this time Jews were divers 
times baniſhed this Realm, but ſill they returned again. But this wiſe and 
wozthy King by Authozity of Parliament baniſhing their Uſury, put the Jews 
into perpetual erile into fozein Countreys where Uſury was tolerated, By 
which Act it appeareth that the ſupp2eſſton of Uſury tendeth to the honour of 
God, and the common p2ofit of the people, 

By which Authozities and Recozds, and by many others that might be re⸗ 
membzed, it appeareth that by the ancient laws of this Kealm Uſury was un⸗ 
lawfull and puniſhable, although the puniſhment was not al waies one, but ſome⸗ 
time greater, and ſometime leſſer: And therekoze at the Parliament holden in 
the fifteenth year of E. 3. It was enacted and declared acco2ding as it had been 
ſometime holden, that the King and his heirs ſhould have conuſance of Ulurers 
after their death, and that the Oꝛdinary of holy Church ſhould have conuſance of 


Ulurers alive, fozaſmuch as to them it appertain to compell them by the cen- 


ſures of holy Church, foz the ſin, to make reſtitution of Uſuries taken againſt 
the law of holy Church. But this Statute was afterward repealed, as hereafter 
ſhall appear. : 

Johannes Hope convictus per Juratores pro Uſura capiend' 11 s. 8d. pro 205. 
præſtand', & fic de ſimilibus. 

Many of the Citizens of London giving over trade and frafick (which is the 
life of the Common⸗ wealth, and ſpecially of an Iſland) and betaking themſelves 
ta live upon Uſury, Sir William Walworth being Loꝛd Bayoz, by the advice of 
the Aldermen his bꝛethꝛen, took ſuch good and ſtrict o2der foz the erecution of 
laws, and fo2 ſuppꝛeſſion of Uiſury within the City of London, as the Commons 
in Parliament put up a Petition to the King in theſe wozds, | That the o2der 
that was made in London againſt the ho2rible vice of Uſury, might ve obſerved 
thzoughout the whole Realm |] WMhereunto the King anſwered; That the old 
law ſhould continue. 

After this Dir John Northampton Mayo: of the City of London, by the ad- 
vice of the Aldermen his bzeth2en, took moꝛe ffrict oꝛder fo2 the ſupp:eſſion of 
unlawfull Uſury within the City of London: which had ſo good ſucceſs, as the 
Commons in Parliament petitioned the King in theſe wo2ds. The Commons 
pray, that againſt the horrible vice of Uſury (then termed Schefes) and praiſed 

as well by the Clergie as the Laity, the order made by John Northampton late Mayor 
of London may be executed through the Realm. Uhereunto the King anſwered, 
The King willeth thoſe Ordinances to be viewed, and if they be found to be neceſſa- 
ry, that the ſame be then affirmed. And here it is to be obſerved, that of ancient 
time the notable Merchants of London deteffed Uſury, and dzy Erchange. 

By the ſtatutes of 3 H. 7. and 11 H. 7. all Uſury is damned and pꝛohibited, 
and there it is called Dꝛy Erchange. So as Uſury is not only againſt the law of 
God, and the Laws of the Realm, but againſt the law of Nature, Uſura contra 
naturam eſt, quia uſura ſua natura eſt ſterilis, nec fructum habet. | 

But now by the ſtatutes of 37 H. 8. and 13 Eliz. all fozmer Acts, Statute 
and Laws oꝛdained and made foz the avoiding oz puniſhment of Uſary, are 
made void and of none effec. Ss as at this day, neither the Common Law, no! 
any ſtatute is in foꝛce, but only the ſtatutes of 37 H. S. 13 Eliz. and 21 Jac. And 
the Eccleſiaſtical juriſdicion is ſaved by the ſaid ſtatute ot 12 Eliz. as thereby it 
appeareth. Foz the Expoſition of which ſtatutes of 37 H. 8. and 13 El. ſee in 

my Kepozts, viz. Lib. 3. fo. 80, 81. Lib, 5. fo. 69,70, Lib, 9. 26. 


CAP. 


—_— I” TT TO: 


CAP. LX XI. 


Of Simony and corrupt Preſentations. 


Simony deſcribed by 
the Act following. 


CAS Simonia eſt vox eccleſiaſtica, a Simone illo Mago deducta, qui donam Stat. de 31 Eliz. cap. 


Spiritus ſancti pecuniis emi putavit. 6. See the 2. part of 
the Inſtit. in the ex- 


Againſt Dimony, ec, the Statute of 31 Eliz. is made in theſe wozds, poſition of the ſaid 

E . 3 Act of 31 El. Iaſu- 

E it enacted that if any perſon or per ſons, bodies politick or corpo- lun ef illa * 

D rate, (hall or do for any ſum of money, reward, gift, profit or be- 4 gratis dib 
nefir, directly or indirectly, or for or by reaſon of any promiſe, agree- — — 
ment, grant, bond, covenant, or other aſſurance, of or tor any ſuin of * Nora, the ſtatute 


moncy reward, gift, profit or benefit whatſoever, directly or indirectly, dot not make the 
preſents or collate any perſon to any benefice with cure of ſouls, Dig- Js. 90" 

icy, Prebend, or living Eccleſiaſtical ; or gi ©. NT «. 
nicy, Pre 5 ng eſiaſtical; or give or beſtow the ſame for, rance void, bur t e 
or in reſpect of any ſuch cauſe or conlideracion : * That then every ſuch e e and 
preſentment, collation, gift and beſtowing, and every admiſſion, inſti- Patch. qo. Für. Rot: 
tution, inveſture and induction thereupon ſhall be utterly void, fru- 1745. in Communi 
ſtrate. and of none effect in law; and that it ſhall and may be lawfull 1 _ 

, 8 A 2in 
to and for the Queens Majeſtic, her heirs and ſucceſſors, to preſent, Oldbury Deſendan. 
collate unto, or give or bei:ow every ſuch benefice, dignity, prebend Not differentiam 
and living Eccleſiaſtical for that one time or turn only, and that all and —Uü— 
every perſon and perſons, bod es politick and corporate, that ſhall law,& malum prohi- 
give or take any ſuch ſum of money, reward, &c. ſhall forfeit and loſe dtum bx ature law; 
the double value of one years profit of every ſuch benefice, dignity 1 * 
bend and living Eccleſiaſtical. And the petſt Ling levandmeke jr 
prebenc ng Eccleſiaſtical, And the perfon ſo corruptly taking, law and malum pro- 
procuring, ſecking, or accepting any ſuch benefice, dignity, prebend or u the Civil 
3 | , | or Canon law; where- 
living, ſhall thercupon, and from thence forth be adjudged a diſabled of the Judges of che 
perſon in law to have or enjoy the ſame benefice, dignity, prebend, or Common law in 
living Eccleſiaſtical. 8  thelecalestake no 
: notice. 
This is the text of this part of the Act, now let us pꝛoceed to the expoſition 

hereof, being a neceſſary law to be put in execution. 


C Preſent or collate. This is not only intended where the perſon pꝛe⸗ 
lenting oz collating hath right to pꝛeſent oꝛ collate, but alſo where any perſon 
oz perſons, bodies politick and coꝛpoꝛate, do uſurp, and have no title to pꝛelent 
— — lo it was adjudged in caſe where the uſurpation was to a Church Mic. 73 Iac. in Quare 

; 1 impedit. B h 
Sed quando przſentatio & jus patronatus ſunt temporalia, quzritur quomodo fit King — the B. of - 
—_— * — pecuniæ pro illis: Reſpondendum eſt quod jus patronatus & 321 ; 

præſentatio dicuntur ſpiritualia, reſpeRu rei ad quam præſentatur, quæ ſpiritualis eſt, and Robert Seckery 
Vide Linwood cap. de — fo. 80. rm — g — 
¶ Shall be utterly void and of none effect.] Eut here is to be obſerved el in Sell. 

a diverſity between a pꝛeſentation oꝛ collation made by a rightfull patron and 

an ufurper. Foz in caſe of a rightfull patron which doth coꝛruptly pꝛeſent oz 
collate, by the erpzeſs letter of this Ac the King ſhall pꝛelent: but where one 
doth uſrup, and cozruptly pzeſent oz collate, there the King ſhall not pꝛeſent, but 
the 
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Mich.13 Jac. ubi ſu- 
Pra. 


Mich. 41 & 41 El. 
in Communi Banco 
between Baker and 


Rogets. 


24 E 3. ſo. 35.38 E. 
3. 3. 7 Eliz. Dier 
257. 


5 E. 3. 19.11 H. 4. 
76. 2 . 7.6. 11 
H. 7 . 13 H.. 8 b. 
27 Hl. 8. F. N. B. 2 11. 
b. Placita com. 52. 
Anno 12 Jac regis 
Sir Arthur Ingrams 
caſe upon the ſtatute 
oi 5 E. s cap 15. 


5 Eliz. cap 1. 
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the rightfull patron: foꝛ the bꝛanch that gives the King power to pꝛelent, is on⸗ 
ly intended where the rightfull Patron is in fault, but where the rightfull patron 
is in no fault, there the cozrupt act and wꝛong of the uſurper maketh the bene⸗ 
fice, ec. void, but taketh not away the lawfull title to pzeſent from the rightfull 
patron, and ſo was it adjudged in the caſe aboveſaid. 

Allo upon theſe woꝛds, [If any patron without the notice of the perſon ſo preſen- 
ted or collated, doth take reward, & c.] pet by the erpzeſs Letter of this bzanch 
the Church, ec. is void, foz both the Letter and intention of this Ac is to make 
the admiſſion, inſtitution and induction of any pꝛelentee that cometh in by a 
cozrupt patron void. And lo was it reſolved in the caſe abovelaid, as it hath been 
foꝛmerly adjudged in the Common place, Wut where the pꝛelentee is not p2ivy, 
no2 conſenting ts any ſuch coꝛrupt contract as is pꝛohibited by this Ac, becauſe 
it is no Dimony in him, there the pzeſentee ſhall not be adjudged a diſabled . 
perſon within this Act : foz the woꝛds of that bzanch be, And the perſon ſo cor- 
ruptly giving, &c. ſo as he ſhall not be diſabled, unleſs he be pꝛivy to the coꝛrupt 
contract: and upon the ſeveral penning of theſe ſeveral bzanches, the diverſity 
aboveſaid was reſolved Mich. 13 Jac. ubi ſupra. 


C Shall forfeit and loſe the double value of one years profit. ] 
This double value ſhall be accounted accoꝛding to the very oz true value, as the 
ſame may be letten, and ſhall be tryed by a Jury, and not acco2ding to the extent 
oz taration of the Church: whereof one was made both of the ſpiritualities 
and tempozalities in 20 E. 1. 1292. in the time of Pope Nicholas: Of that vide 
11 H. 4. fo. 3 5. F.N.B. 176. & Polichron. lib. 7. cap. 3 8. Rot. Pail. 18 E. 3.nu. 44, 
ſtat. 2.1 R. 2. nu. 102. 8 H. 6. nu. 1 5. And the other taxation was made in 26 H. 8. 


¶ Bc adjudged a diſabled Perſon in law. ] It was reſolved in the caſe 
of Mich. 13 Jac. ubi ſupra, that the Ring could not dilpence with this diſability 
by anon obſtante: foꝛ when an Act of Parliament is made that diſable:h any 
perſon, oꝛ maketh any thing void, oz toztious fo2 the good of the Church oz 
Common: wealth, in this law all the Kings Subjects have an intereſt, and there⸗ 
fo:e the King cannot diſpence therewith no moꝛe than with the Common Kalb: 
but where a ſtatute pꝛohibiteth any thing upon a penalty, and giveth the penalty 
to the King, 92 to the Bing and Inkozmer, there the King map dilpence with 
the penalty, and this diverſity is warranted by onr books, Ip 

* King James referred this caſe unto Dir Thomas Egerton Lo2d Chancelloz 
of England, and to the Chief Juffice of the Kings Bench. Sir Robert Vernon 
being Colerer of the Rings houſe, by reaſon of which office, he hath the receipt 
and payment of 400091. of the Kings treaſure yearly, and payeth the wages 
beneath the fairs, c. did bargain and ſell the ſaid office foꝛ a great ſam of mo⸗ 
ney, and fo2 certain annuities to be paid to Sir Arthur Ingram Knight, The firſt 
queſtion was whether the ſaid office were void by koꝛce of the ſtatute of 5 E. 6. 
ca, 16. The ſecond was, ſeeing the wo2ds of this Act be | ſhall be adjudged a diſa- 
bled perſon in law, to all intents and purpoſes to have and occupy any ſuch office, 
&c. | whether the Ring might diſpence with that { diſabled] And upon mature de- 
liberation and hearing of counſel learned, they reſolved, and ſo certified the Bing 
that the (aid office was void by the laid bargain and ſale,and that the King could 
not dilpence with the ſaid diſability, foz the reaſon and cauſe aboveſaid , and 
thereupon Sir Marmaduke Darrell was pꝛeferred to that office, 

Likewiſc by the Statute of 5 El. Every perſon which ſhall be elected a Knight, 
Citizen, Bargeſs or Baron of the Cinque ports for any Parliament, before he ſhall 
enter into the Parliament houſe, ſhall take the oath of Supremacy appointed by the 
AR of 1 Eliz. and that he that entreth into the Parliament without taking the ſaid 
oath, (hill be deemed no Knight, Citizen,Burgeſs or Baron, nor ſhall have any voice, 
but ſhall be as if he hid been never returned or elected. Here be words that amount 
to a diſability, and therefo2e that accozding to the fozmer reſolutions the Ling 
cannot diſpence with the ſame, . 
4 it 


Chap. 71. Of Sinus „ 
IIt is further enacted, that if any perſon ſhall for any ſum of money, 
reward, &c. (ut ſupra) other than for uſual fees, admit, inſtitute, in- 
ſtall, induc, inveſt, or place any perſon in or te any Benefice with cure 
of ſouls, Dignity, Prebend, or other Living Ecclefiaſtical : That then 
every perſon ſo offending ſhall forfeit and loſe double value, ut fu ras 
and that thereupon immediately from and after the inveſting, inſtallati- 
on or induction thereof had, the ſame Benefice, &c. ſhall be eftſoons 
meerly void, &c. | 


The reaſon of this clauſe (fo2 J was of this Parliament, and obſerved the 
pzoccedings therein) was to avoid haſty and pꝛecipitate Admiſſions, Inſtitu⸗ 
tions, fc, to the pꝛeſudice of them that had right to pꝛeſent, by putting them to 
a Quare Impedit, and no ſuch haſte oz pꝛecipitation is uſed, but foz reward, xc: 
as it is tobe pꝛeſumed. | | © Ss | 

There be two great enemies to juſtice and right, viz. Precipitatio, & moroſa 
Cunctatio. TR i FL | 

And albeit the Church is full by the Inſtitution, gc. againſt all but the King; 
vet the Church becometh not void by this bꝛanch of this Aa, untill after indu⸗ 
ſtion. | 


( Andthat the Patron, & c. ſhall and may preſent, &c.] This is 
intended of the rightfull Patron, oz of him that hath right to pzeſent, 


¶ And be it further enacted, that if any Incumbent of any Benefice vide 14 H. 4:15: 


with cure of ſouls ſhall corruptly reſign or exchange the ſame, or 
corruptly take for or in reſpect of the reſigning or exchanging of the 
ſame, directly or indirectiy, any penſion, ſum of money, or benefit 
whatſoever: That then as well the giver as the raker, &c. ſhall loſe 
double the value of the money ſo given, and double the value of one 
years profit. | | 

By another bꝛanch of this Act it is pzovided, That if any perſon or per- 
ſons ſhall or do receive, or take any money, reward,8c. at f. pra, (or- 
dinary and lawfull fees only excepred) for or to procure the ordaining 
or making of any Miniſter, or giving any Orders or licenſe to preach, 
ſhall for cvery offence forfeit and loſe the ſum of forty pounds; and the 
party ſo corruptly made Miniſter, ſhall forfeit and loſe the ſum of ten 
pounds, and if at any time within ſeven years after ſuch corrupt en- 
tring into the Miniſtry, he ſnall accept or take any Benefice, Living, 
or promotion Eccleſiaſtical, that then immediately, from and after the 


induction, inveſting, or inſtallation thereof, or thereunto had, the ſame 


Benefice, Living, and Promotion Eccleſiaſtical, ſhall be eſtſoons meer- 
ly void, &c. 


C Takea Benefice. ] This woꝛd Beneficium Eccleſiaſticum ertendeth ; 3 E. r. tit. Annuity 


not only to Benefices of Churches Parochial; but to dignities and other Eccle⸗ 123 = 4 
a 1 . 
oath againſt Simeny, 


ſiaſtical pꝛomotions; as fo Deaneries, Arch-deaconries, Pzebends, gc. And it 
appeareth in our books, that Deaneries, Arch-deaconries, Pꝛebends, cc. are 
Benefices with cure of ſouls ; but they are not compzehended under the name 


there is a Uicar indowed, | 2 | | 
If any perſon or perſons, bodies politick or corporate, which 

have election, nomination, voice, or aſſent in the choice, election, pre- 

ſentation 


0 | * 9E.3.23.10 E. 3. 
of Benefices with cure of ſouls within the ffatute of 21 H. 8. by reaſon of a ſpe- 1. 29.E-3-44-Regitt- 
tial P2oviſo; which they had been, ik no ſuch Pꝛovilo had been added, viz. Deans, 5 
Arch-deacons, Chancellozs, Treaſurers, Chanters,Pzebend,oz a Parſon where 


$.21 H. 8. c1. 13. 
erſ. nem, 
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Like caſes in Pl.com. 
176. upon the ſtatute 
of 32 H. 8 of Cond. 
Dier 20 Eliz. upon 
the ſtature of 27 H. 
8. Of Uſes, 


7 E. 3. 39.4.2 7 E. 3. 


89.29 E. 3. Preſent. E 


al egliſe. Fitz. 17.8 
E. 2. preſent. 10. 
Fitz. N. B. 33. S. 24 
E. 3. 29. 
Fero ne. 3 H. b. tit. 
damages. 17 ad judge. 
See the 2. part of the 
Inſtit. W. 2. ca. 5. Lib. 
6. fo. o. & 51. Lib. 
5. 58,59. Speccot. 
a Vide Linwood ubi 
upta. 
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ſentation or nomination of any Scholar, Fellow, ot any other perſon to 
have room or place in any Church Collegiat or Cathedral, Colledges; 
Schools, Hoſpitals, Halls or Societies, ſnall take or receive any money, 
fee or reward, &c. the place, room, office, &c. of the offender ſhall 
be void, &c. | 

C Which have election, preſentation , &c.] This A being a 
law perpetual, theſe wozds ertend not only to ſuch perſon and perſons, xc. as at 
that time had election, pꝛelentation, xc. but to all and every perſon and perſons, 
that at any time hereafter ſhould have election, pꝛeſentat ion, cc. otherwiſe ths 
law (ſhould be but tempozary, which ſhould be directly againſt the meaning of the 
makers of the Ac, And by the ſame reaſon this Act extendeth not only to Chur- 
ches, Colledges, Schools, Poſpitals, Halls and Societies founded at the time 
of the making of the Ac, but to all ſuch as ſhould be ereced oz founded after. 

M And if any Fellow, Officer or Scholar in any of the Churches, 
Colledges, & c. ut ſupra ; contract or agree for any money, reward, 
&c. for the leaving or reſigning up of the ſame his room or place to a- 
ny other, &c. ſhall forfeit and loſe double the fum of money, 8c. ſo re- 
ceived, and every petſon by whom or for whom any money, &c. ſhall 
be given, &c. ſhall be incapable of that place or room for that time or 
turn, &c. And it is further enacted, that at the time of every ſuch ele- 
ction, preſentation or nomination, as well this preſent Act, as the orders 
and ſtatutes of the ſame places concerning ſuch election, preſentation 
or nomination ſhall then and there be publickly read, upon pain to for- 
feir & loſe the ſum of forty pounds, &c. whereof, the one moiety to him 
that will ſue, and the other moiety to the Church, Colledge, 8c, 

J have read ancient Uerſes concerning Dimony, and other cozrupt entries in⸗ 
fo Churches, which are not unneceſſary, in deteſtation of them, to remember. 

uatuor Eccleſias portis intratur in omnes, 
Ceſaris & Simonis, Sanguinis, atque Dei. 
Prima patet magnis, nummo patet altera, eharis 
Tertia, ſed paucis quarta patere ſolet. 
Four doors hath every Church, and all but one forebod, 
( Whereof unſeen ſome may be peradventure) 
Of Ceſar, Simonie, of Kindred and of God : 
And each Church=man by one of theſe doth enter. 
Great mens command doth open wide the firſt, 
At next by tnoney enter many one, 
The third to weak Allies, but (for the Church tne worſt, ) 
Gods door doth open to a few or none. a 
To conclude this chapter with this, that Simony is odious in the eye of ths 
ommon lam: fo2 a Garden in ſocage of a Panoꝛ, whereunto an Advowlon is 
appendant, ſhall not pꝛeſent to the Church, becauſe he can take nothing foz the 
p2eſentation, fo; the which he may account to the heir; and therefoze the heir in 
that caſe ſhall pzeſent of what age ſoe ver. And if an heir of tenant in capite, hath 
livery cum exitubus, yet hall the heir not pzeſenf to an Advowſon, becaule ns 
iſſnes oꝛ pzofit can be taken thereof, 

* Latroeſft qui aurum ex religione ſectatur. 6 

And the Common law would have the Patron ſo far from Simon, as it de- 
nied him to recover damages in a Quare Impedit, oz Alliſe of Datrein Preſent- 
ment, befoꝛe the ffatute of W. 2. cap. 5. | 

a Simony is the moze odious, becauſe it is ever accompanied with Perjurp, 
ſo; the Pzeſentee,qc, isſwozn to commit no Dimony. 
CAP. 


Chap. 72. 


CAP. LXXIL 
Of Monomachia, Single Combate, Duel, 


Affrays and Challenges, and of private 
Revenge. 


This ſingle combat between any of the Kings ſubjects, ok their own heads, 
and foz pzivate malice oz diſpleaſure, is pꝛohibited by the laws of this 
Realm: foꝛ in aſetled State governed by law, no man foz any injury whatlo⸗ 


ever, ought to uſe pꝛivate revenge; fo2 revenge belongeth to the Pagiſtrate, Deut. 32.35. Rom. 
who is Gods 1 ieutenant. And the law herein is grounded upon the law of God, 12. 19. Ecclevatticus 
Vindicta eſt mihi, & ego retribuam, dicit Dominus. Uengeance is mine, and J 8-7; Cen J er. 


will repay it, ſaith the Lozd, Qui vindicari vult, inveniet vindictam à Domino, & 25; FX 39:37 1 


peccata illius ſervans ſervabit. Þ e that will revenge, ſhall find vengeance from 
the Lo2d, and he will ſurely keep his ſins in remembzance, 

It is alſo againſt the law of Nature and of Nations, fo2 a man to be Judge in 
his own pꝛoper canſe, Judex in propria cauſa, eſpecially in Duello, where fury, 
wzath, malice and revenge are the rulers of the judgement, Dee moze of p2i- 
vate revenge; cap. Miſpriſion, fn [ Crimen commiſſionis.] | 


But it is objected that this ſingle combat may be undertaken foz revenge, and -; ject. 


pꝛeſer vation of the honour of the party grieved, 

I, The honour oz effimation of the party may moze juſtly and noto2iouſly be 
revenged, and repaired by the Pagiſtrate in publick, than by the party in pꝛi⸗ 
bate. 2. There ts nothing honourable that is againſt the laws of his Countrey 
and the law ol Nature and Nations. 3. Whatſoever is againſt the law of God, 
is impious and diſhonourable, 4, The eminent danger of the parties ſeeking 
pꝛivate revenge. Firſt, concerning the ſouls of both of them, as well of him 
that killeth (who is vir ſanguinis) as of him that is flain, and dyeth in his ma⸗ 
lice: and as to the wazld, he that ſlayeth is in wozſe caſe than he that is ſlain. 
Foz the murderer loleth not only his lands and goods, but his life alſo and his 
honour, which he lo much reſpected : fo2 by his attainder his blood ſhall be coz⸗ 
rupted, and if he were noble oꝛ gentle befoze, he thereby becomes ignoble and 
baſe, and he that is Cain by law loſeth none of them: ſo as hereof it is truly ſaid, 
Infælix pugna, ubi majus periculum incumbit victori, quam victo. 5. Not only the 
ſoul of man, but the body alſo, was oꝛiginally made to the Image of God, Qui- 
cunque effuderit humanum ſanguinem, fundetur ſanguis illius, ad imaginem quippe 
Dei factus eſt homo. TVho ſo ſheddeth mans blood, by man ſhall his blood be ſhed, 
foꝛ in the image of God made he man. Solus Deus, qui vitam dat, vitæ eſt Do- 
minus: nec poteſt quiſquam eam juſtè auferre niſi Deus, vel gerens authoritatem Dei, 
ut Judex. And this was the reaſon, that amongſt Chꝛiſtians it was not lawfull 
foz the Loꝛd to kill his Uillain. | 

In ancient time ſo much the law did reſpect honour and o2der, as hear what 


Britton ſaith: Si treſpas ſont fait en temps de peace a Chivaliers, ou a auters gents Brit. c. 25. f. 45· b. 


honorables per Ribaudes ou auters viles perſons, ſi le ferue ſoit per felony, &c. ſans 
deſert del Chivalier, que le Ribaude perdra ſon poigne dount il treſpaſſa. 


And many Oꝛdinances, Laws, and Acts of Parliament, which do pꝛohi⸗ Gtouc.s E. 1. c. 9. 2 
bit the pardon of wilfull murder, are alſo grounded upon the law of God, to the E. 3. ca. 2. 4 E. 3. ca. 


Re ſ ponſ. 


Gen. 9. 6. 


E. 3. cd. 15. 
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Zee before in te nem, qui alterius ſanguinem effuderit. Pe ſhall take no ſatisfaction foꝛ the life 
chapter of Murder. ok a Murtherer, which is guilty of death, but he ſhall be ſurely put to death: ſo 
ye ſhall not pollute the land wherein you are, fo; blood defilety the land, and 
the land cannot be cleanſed of the blood that is ſhed therein, but by the blood of 


. him that ſhed it. 
Mat. 26. 5 z. And this law is confirmed by Chꝛiſt himſelf in the Goſpel, and by the laſt 
Apocal. 13. 10. book of holy Scripture. Omnes qui acceperint gladium, gladio peribunt. Qui in 


Affray. | 
Tris. Io E. 3. Coram 8 gladio occiderit, oportet eum gladio occidi. 


Rege, Rot. 87. But albeit upon the ſingle combate no death enſue, no; blood dzawn, pet the 
North. very combate foz revenge is an Aﬀeray, and agreat beach of the ings Peace, 
an affright and terrour to the Kings Subjeds, and is to be puniſhed by fine and 
imp2iſonment, and to find ſureties foꝛ their good behaviour; foz it is Vi & ar- 
mis, & contra pacem domini regis, &c. and in reſpec of incrochment upon royal 
X Avuthozity foz revenge, it is contra coronam & dignitatem. 
4 H. C. fo. 10. An Affray is a publick offence to the terrour of the kings Snbjects, and is an 
8 E. 4. fo.?. engliſh woꝛd, and ſo called, becauſe it affrighteth and maketh men afraid, and 
| is enguirable in a Leet as a common Pulance. Dee the Statute of 2 E. 3.c. 3. 
where it is; (en effraier de la pais, ) and the Writ grounded upon that Statute 
ſaith, In quorundam de populo terrorem, as it appeareth in F. N. B. fo. 249. f. and 
the regiſter agreeth with the oꝛiginal, and therefoze the pzinted Book ( en af- 
fray de la peace) muſt be amended. 
And ik any Subject by woꝛd, wziting o2 meſſage, challenge another to fight 
| with him, this is alſo an ofence befoze any combate be perfo2med, and puniſh- 
Neg.. able by law, and it is contra pacem, coronam, & dignitatem. Foz Quando aliquid 
prohibetur, prohibetur & omne, per quod devenitur ad illud. O; ſuch offenders 
may be puniſhed in the ©tar-Chamber,whereof there be many Pꝛeſidents. Now 
when anaffray is made by ſingle combate, any ſtander by that is no officer, ma 
endeavour to part them, and pzevent further danger,and the law doth incourage 
them hereunto ; koꝛ if they receive any harm by the Aﬀrayozs, they ſhall have 
; thetr remedy by law againft them, and if the Atkrapoꝛs receive hurt by the en⸗ 
8 k. 2. cor 297, deavouring only to part them, the ſtanders by may juſtifie the ſame, and the af- 
$2 Aff. pl. 56. frayo2s have no remedy by law, But if either of the parties be flain oz wounded, 
oꝛ ſo ſtricken as he falleth down foꝛ dead, in that caſe the ſtanders by ought to 
appꝛehend the party ſoflaying, wounding oz ſtriking, oꝛ to endeavour the ſame 
by hue and crys, oz elſe fo2 his eſcape they ſhall be fined and imp2iſoned. But if 
the Sheriff, Juſtice of Peace, Conſtable, oz other Conſe: vatoz of the Peace do 
not part the Affrapoꝛs fo? the pzeſervation of the Kings Peace, and appꝛehend 
them being within his view, oz do not his uttermoſt endeavour to part and ap⸗ 
3 8.7.10.b.Bcding- pꝛehend them, they may be fined and impziſoned fo2 their neglec thereof, fo; 
fields caſe, they may command others to aſſiſt them, and therefozs the rule holdeth in 
them, Idem eſt facere, & nolle prohibere cum poſſis: & qui non prohibet, cum 
prohibere poſſit, in culpa eſt. And if any be commanded to aſſiſt them therein, and 
refuſe oz neglect the ſame, if is a contempt in them to be puniſhed by fine and 
imp2iſonment, 
Flera li. r. c. 32. There is a Duellum allowed by law depending a ſuit foz the tryal of truth, 
Seck. Duclluw. 2. whereof we have ſpoken fn another place, and as here it appeareth, there is a 
part of the Inſtit. /. duellum againſt law: of both theſe an ancient Authoꝛ ſaith thus, and firſt of the 
dere Ficta abi  Jawfull: Duellum eſt ſingularis pugna inter duos ad probandum veritatem litis, & 
"T qui vicerit, probaſſe intelligitar, & quamvis judicium Dei expectetur ibidem, qui- 
cunque tamen Monomachiam, i e. ſingularem pugnam ſponte ſuſceperit vel obtu- 
lerit, homicida eſt, & contrahit mortale peccatum. Et eodem modo judex qui au- 
thoritate defert, vel præſtat, omneſque acceſſores, & conſulentes, faventes & auxili- 
antes, necnon & ſacerdos qui dat benedictionem. 
11 H. 3. Tit. droit In a Writ of right, if the tenant wage battail by his Champion, and if the 
Fitz. 5y. Champion after become blind by infirmity, and not ex ſtultitia, he ſhall be dil⸗ 
charged of the battail. And if a man be appealed of felony, and gage battail, 
and after become blind, ut ſupra, he thall be diſcharged of the battail, 1 — — 
. ecome 


Chap. 715 Of Monomac hi a. 15g 


becometh ſo by the Act of God. And ik the Appellant after battail waged be : 
come blind upon any occaſion, the Appellee in favorem vitz ſhall go quit, When - 
ſue is jopned to be tryed by battail, and the tryal by battail is become impoſ- 

fible by the Act of God, oz by the default of the Appellant, the Appellee goeth 

free. 

And this kind of battail, in caſe ot Appeals and Writ of right, is by publick 
authoꝛity and courſe of law, whereunto all the people by an implyed conſent are | 
parties; and (as ſome hold) hath his warrant by the woꝛd of God by the ſingle « Regum c. 17. ven 
battail between David and Goliah, which was ſtrucken by pnblick authozity, 4, 5, &c. 

Ming E. 3. in the Sirtcenth year of his Reign, having war with the French 
King fo his right to the Kingdom of France, out of the greatneſs of his mind, 
foz lobe of his ſubjects, the ſaving Chꝛiſtian blood, and a ſpeedy tryal ofthe right, 
offered the ſingle combate with the French King, but he refuſed if, 

Afterwards alſo, after long and chargeable wars between the Crowns of 
England and France, foꝛ the right of the Kingdom of France, it was an ho- 
nourable offer which King R. 2. made to Charles the French King foz ſaving of : 
Chziffians guiltleſs blood, and to put an end fo that bloody and lingring war, | 
which we will rebearſe in the very wozds of the Recozd it ſelf, 

a Rexdedit potem Johanni Duci Lancaſt* Avunculo ſuo de certis requeſtis ſeu « Rot. Franciæ 7 R. 
oblationibus Carolo Regi Franc* faciend', viz, quod negotium bellicum inter prædi- ®: m. 24. The offer 
Qos reges finiatur. x. Per certamen perſonarum ſuarum. 2. Vel aliter inter perſonas 2 — M 
ſuas cum tribus Patruis ipſorum ipſis utrinque adjunctis. 3. Aut alioquin quod dies R 


| - : ; * 1. A ſingle combate 
congruus aſſignaretur & locus, quibus ſub univerſali certamine potentiatum ſuarum between the two 


finis bello imponi valeat. The Duke of Lanc' accoꝛding to his Commiſſion made Kings. 2. Or a com- 
theſe offers from the King of England to King Charles of France, but he was bate N the ro 
auditus, ſed non exauditus; fo; King Charles liked none of theſe offers, W 


b And in Anno Domini 1196. Anno Regni Richardi primi ORavo, Philip King — 5 — 
of France ſent this challenge to Richard the firſf, that King R. would chuſe five a fic day and place 


foz his part, and he the King of France would appoint five foz his part, which might be aſhgned _ 
might fight in lifts foꝛ tryal of all matters in controverſie between them foz the — -_ 3 
avoiding of ſhedding of mo2e guilklels blood, King Richard accepted the offer, ofen ene 


th iti ſ ; : hei ies, 
with condition that either Bing might be of the number, but this condition both their armies, an 


end might be put ta 
would not be granted, the war. 


c Theſe and the like offers, as they pꝛoceeded from high courage and great⸗! N. Triver. 


— mind, lo had they been lawfull, it they had been warranted by publick au⸗ ae + ng of ; 
021 Ps 0 | 85. 20, 6 


Y £ CAP: 


3% 

38 

N : 
* "> 


Chap. 73. 


Of Bribery, Extortion, &c. 


CAP. LX XIII 
Againſt going or riding armed. 


Item. IJ I is enacted, that no man great or ſmall, of what condition 

ſoever he be, (except the Kings ſervants in his preſence, and 
his miniſters in executing des mandements le Roy, or of their Office, and 
ſuch as be in their company aſſiſting them; and alſo upon a Cry made 
for arms to keep the Peace, and the ſame in ſuch places where ſuch 
things happen ) be ſo hardy to come before the Kings Juſtices,or other 


2 E.3.cap. 3. Paſch. 
18 E. 3. coram rege 

Rot. 1 46. Midd. 8 R. 

2. cap. 13. the printed 
book is 7. but it ought 
to be 8. and ſo recited 
in 20 R. 2. ca. i. Lib. 


5. fo. 7 2. St. Johns 
caſe. 


20 R. z. cap. 1. 


Paſch. 29 E. r. coram 


rege Rot. 101. Eſſex. 


Paich. 8 E.1.coram 


Rege. Roi. 3 2. Glouc. 


Vet. mag. cart. Ze 
part. fo. 40. b. 

Rot. Parl. 6 E. 3. nu. 
2. & 3. 13 E. 3. nu. 
2. 14 E. 3. nu. a. 15 
E. 3. nu. 2. 17 E. 3 nu. 


2. 18 E. 3. nu. z. 25 E. 


3. nu. 5 o. Parl. 1 & 
25 E. 3. Parl. a. nu. 5. 
4 11 H. 7. fo. 23 . vide 


before cap. Homicide. 


Brook Coron. 2 29. 

See 24 H. 8. cap. 1 3. 
Juſts. Turnies, Ba- 
riers, &c. 

bPaſch. 18 E. 3. co- 
ram rege. Rot. 146. 
Nota bene. 


c 25 E. 3. cap. 2. 


d See before cap. 
High Treaſon. verb. 


Ou fs home levy guerre. 


fo. 9. 


the Kings Miniſters doing their office, with force and arms, nor bring 
force in affray of the people; nor to go nor ride armed by night not by 
day, &c. before the Kings Juſtices, or in any place whatſoever, upon 
pain to forfeit their armour to the King, and their bodies to priſon at 
the Kings pleaſure, and to make fine and ranſome to the King, &c. 
Upon this Statute two things fall into conſideration, Firff, what the Com- 
mon law was befoze the making of this Statute. Secondly, the true ſenſe and 
expoſition of this Act, Foz it appeareth by a Recoꝛd in 29 E. 1. quod non liceat 
Torneare, Bordeare, Juſtas facere, Aventuras guerare, ſeu ad arma præſumere, ſine li- 
centia regis. See Britton fo. 29. b. Jt was called turneamentum decurſus, of tur⸗ 
ning and winding, in reſpect of the agility, as well of the hozſe as of the man, 
Foz in thoſe dates this deed of Chivalry was at random, whereupon great peril 
enſued, Therefoze in the reign of E. 3. foz ſafety the Tilt was deviſed, Bee 
the Statute of 7 E. 2. De deſenſione portandi arma, and the Statute ok W. 1. 
cap. 9. & cap. 17. W. 2. cap 39. and the erpoſitions upon the ſame, 8 
It is Lex & conſuetudo Parliamenti, that whereſoeber the Parliament is hol⸗ 
deft, pꝛoclamation ſhould be made fozbidding wearing of armour, and exerc ile 
of playes and games of men, women oz childꝛen in oꝛ about the City oz place 
where the Parliament is holden, leſt the pꝛoceedings in the High Court of 
Parliament pro bono publico, ſhould thereby be hindzed oz diſturbed. | 
a Ak any by mutual aſſent do nſe Juſts oz Turnaments, oz to play at ſwo2d 
and buckler, o2 any other deeds of arms, and the one killeth the other, this is 
felony, foz that it is not lawfall to uſe them without the Kings licence; which 
agreeth with the Recozd aboveſaid, of 29 E. 1. 9 5 
b Willielmus Jordan inventus fuit vagans armatus de platis, attachiatus, &c. 
compertum eſt per Juratores, quod minatus fuit per quoſdam ignotos, & quod pro 
ſalvatione vitæ ſuæ, platas — appoſuit ſuper corpus ſuum, tamen invenit ſecu- 
ritatem pro bono geſtu ſuo. 535 | 
c Theclanſe of the Statute of 25 E. 3. concerning this matter, we have re- 
ſerved fo this place, viz. — | 
d And if per-caſe any man of this Realm ride armed covertly or ſe- 
cretly with men of arms, againſt any other to ſlay him, or rob him, or to 
take and keep him till he hath made fine or ranſome, it ſhall not be ad- 
judged treaſon, but it ſhall be judged felony or treſpaſs, according tothe 
laws of the Realm of old time uſed, and according as the caſe requires. 
And if in ſuch caſe, or other like, before this time any Juſtices have 
judged treaſon, & for this cauſe the lands & tenements have come into 
the Kings hands as forfeit, the chief Lords of the fee ſhall have the eſ- 
cheats of the tenements holden of them, whether that the ſame tene- 
ments be in the Kings hands, or in others, by gift, or in other manner. Sa- 
— ving 
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4 Chap. 73+ Againſt going or riding armed, 
ving alwaies to our Lord the King, the year, and the waſte, and the for- 
feitures of chattels, which pertain to him in the caſes above- named. 
And that Writs of Scire facias be granted in ſuch caſe againſt the land 
tenants without other original, and without allowing any protection in 
the ſaid ſuit. And that of the lands which be in the Kings hands, Writs 
be granted to the Sheriffs of the Counties where the lands be, to de- 
liver them out of the Kings hands without delay, . TT 
Concerning the point of Felony, if muſt be obſerved, that at the making of 
that Statute, and by the laws of the Realm of old time uſed in ſuch caſe, when | 
any purpoſed to ſlay, and declare it by ſuch overt ac, voluntas reputabatur pro vide cap. High trea- 
facto, as hath been (aid befoꝛe; and ſo is this bzanch concerning that point to be ſon. verb. Fait con- 
underſtood. paſſer fo. 6. 


¶ And that Writs of Scire fac. be granted.] Here it may appear Scire fac. 
what ſpeedy remedy by Scire fac. the makers of this law gave foz rsffitution to be Note for reſtitution. 
made, where any of the Juſfices had in any of the caſes mentioned in this bzanch Ses hereafter cap. 
judged it Trealon, which is declared by this law to be againſt law, Reſtitution. 

Now let us peruſe the woꝛds of the (aid Act of 2 E. 3. 


.. C His miniſters in executing, By the oꝛder of the Common law and W. . cap . & 17. 
Statutes of the Realm, the Sheriff, oz other miniſter of the King in erecution W. 2. cap. 39. 18 
of the Kings Writs, oz Pzoceſs of Law, might after reſiſtance take poſſe co- E r 4 
mitatus. F02, Sequi debet potentia legem, & non antecedere. 4 125 
4 LE 3 „ | 10 b. 14 H. 7.8. 
¶ Des mandements le Roy. ] That is, of the Kings Writs,  P2oceſs I 
of law, ſecundum legem & conſuetudinem Angliæ. Though in this Ac there be ma nes calc, 
thꝛee ſpecial erteptions, yet the law doth make another erception, and that is, 
to aſſemble fozce to defend his houſe, as hereafter ſhall be ſaid. 


- C To come before the Kings Juſtices, or other the Kings miniſters 5 
doing their office, with force and arms.] Bracton doth notably waite of the 5. Aon. lib. l. o 
diverſity of fozces; viz. that there is Vis expulſiva, perturbativa, inquietiva, ab- 
lativa, compulſiva, &c. which pou may read in him, And then ( which is perti⸗ 
nent to our purpoſe ) he ſaith: Eſt etiam vis armata, ( armis deje&um dico qua- 
litercunque fuerit vis armata) non ſolum ſi quis venerit cum telis, verum etiam 
omnes illos dicimus armatos, qui habent cum quo nocere poſſunt. Telorum autem ap- 
pellatione omnia, in quibus ſingulis homines nocere poſſunt, accipiuntur: ſed ſi quis 
venerit fine armis, & ipſa concertatione ligna ſumpſerit, fuſtes, & lapides, talis di- 
cetur vis armata; Si quis autem venerit cum armis, armis tamen ad dejiciendum non 
vſus fuerit, & dejecerit, vis armata dicitur eſſe facta; ſufficit enim terror armorum, 
nt videatur armis dejecifſe. Agreeing with that of the Poet, 
: Jamque faces & ſaxa volant, furor arma miniſtrat. Viroil. 
Britton faith, Nous volons, que touts gents pluis uſent judgement, que force, Be SP IT. 
: C Nor to bring force in affray of the ( paiis, i.) countr A 1 
This Act is notably erpounded by the Writ in the Regilter, and 4 N. 8.05 90 e ray 
that Writ it appeareth, that if any doth enter into, oꝛ detain with fozce any hou⸗ Af. 
les, lands oz tenements, the party grie ved may have a Writ upon this Statute, Kegiſtrum. F. Na 
directed to the Dheriff,by fozce of which wait, if the Sheriff ind the fozce,then if 172; © | 
any after pꝛoclamat ion made, (which pꝛoclamation is by reaſonable conſtruction Vide Ib this 
to be made foz avoiding of bloodſhed) ſhall diſobey, oz if it be found by inquiliti- $:maynes caſe, 
on, the Deriff is to ſeize their arms and weapons, and to arreſt and take the offen- F-N.3-54- 
ders & commit them to Pziſon, cc. But note the Sherif cannot reſtoze theparty* * Hl. cap.9. 
grieved upon this wzit to his poſſeſſion, a no moze than he can upon the wait de ;" 2 yo; 
vi laica removenda,but reſtitution mut be made by fozce of the Statutes of 8 I. 65. 2; all. 23. 
6,and 21. Jac, b And yet in lome caſe a man may not only uſe fozce and —_— z1 H. 7. 39, 
em⸗ 
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aſſemble company allo. As any may aſſemble his friends and neighbours to keep 
his houſe againſt thoſe that come to rob oꝛ kill him, oꝛ to offer him diolence in 
it, and is by conſtruction excepted out of this Ac : and the Sheritf, 7c. ought 
21H. 7.39.Lib. . not to deal with him upon this Act; foz a mans houle is his castle, & domus ſua 
fo.91.b.Semaynes Clique eſt tutiſſimum refugium; fo2 where ſhall a man be ſafe, if it be not in his 
calc, | houſe : And in this ſenls it is truly ſaid, | 
| Armaque in armatos ſumere jura ſinunt. 
But he cannot aſſemble fozce, though he be extremely thzeatned, to go with 
him to Church oz Parket, oz any other place, but that is pꝛohibited by this Ac. 
¶ Nor to go armed by night or by day, & c. before the Kings Ju- 
ſtices in any place whatſoever.] Sir Thomas Frigett Knight went armed 
under his garments, as well in the Palace as befoꝛe the Juſtices ok the Kings 
Bench: foz both which upon complaint made, he was arreſted by Dir William 
Shardiſhill Chief Juſtice of the Kings Bench, and being charged therewith, he 
ſaid that there had been debate detween him and Dir John Trevet Knight in the 
ſame week, at Pauls in London, who menaced him, ec, and there foꝛe fog doubt 
ok danger, and ſafegard of his life, he went ſo armed. Motwithſtanding the 
Court upon their diew awarded, that the arms were foꝛfeited, and thereupon 
the lame were ſciſed, and he commanded to ward in the Parſhalſeq during the 
Kings pleaſure. Dir Thomas pꝛayed to find mainp2iſe, which was denied, untill 
the pleaſure of the King was known, becanſs he was impziloned during ths 
Kings pleaſure, accozding to this ſtatute, 


24 E.3.to, 33- 


¶ Upon pain to forfeit their armour, &c.] It appearsth befoze by 

he caſe ot Sir Thomas Frigett, that the offender was to be puniſhed accowing to 

24 E. 3. ubi 2 this Act, but by foꝛfeiture of the armour and impziſonment ; but the ſtatute of 
3 rk — 20 R. 2. cap, 1. doth add fine and impꝛ ilonment. 


Leet. 20 R. a. cap. i 1 5 EE | | ; 
2. Vid. indorll cl. ( And that the Kings Juſtices, in their preſence, &c.] Vo did Sir 


2 K. 2. 394 35, William Shardiſhill, as is aboveſaid, 


¶ And other Miniſters in their Bailywicks, &c. ] That is to ſay, 
Sheriffs, Bailiffs of liberties, xc, 


C Lords of franchiſes, ] And their Bapliffs, Papoꝛs, and Baplitks of 
Cities and Bo2ows within the lame Cities and 25ozows, and Bozow-holders, 
Conffables and Wardens of the Peace within their Wards ſhall have power to 
execute this Act. And the Juſtices aſſigned at their coming down ſhall inquirs 
bow ſuch officers and Lo2ds have exerciſed their offices in this caſe, and to pu⸗ 
niſh them whom they find, that have not done that which pertained to their of- 
fee. Dee 12 R. 2. cap. 6. 
Regiſtrum. E. N. B. Jt is to be obſerved, that upon this ſtatute by the reſolution of the Judges, a 
2494.24 E. 3. fo. 33. Mrit was framed and inſerted into the Negiſter, when any with koꝛes and arms 
enter any lands and tenements, oz detain the ſame with foꝛce and army, directed 
to the Sheriff, reciting the foꝛce, and our Act, (and ſaith) Nos ſtatutum prædictum 
inviolabiliter obſervari, & idem —_— juxta vim, & effectum ejuſdem Raturk 
caſtigari facere volentes & punire, Tibi præcipimus, &c. publicè proclamati facias, 
n enges &c. as in the Writ, And here is a ſecret in Law, that upon any ſtatute made 
nis. tboꝛ the common Peace, oz good of the Realm, a Writ may be deviſed foz the 
better execution of the ſame, accoꝛding to the foꝛce and effect of the Act. h 
Note, Pꝛoclamations are of great fozce, which are grounded upon the laws 


of the Realm, 
C AP. 
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CAP.L XXIV. 


Of Perjury and ſubornation of per- 
jury, and incidently of Oaths. | 


Very perſon which ſhall unlawfully and corruptly procure any; El. ca. 9: 
witneſs to commit any wilfull and corrupt perjury in any matter 

or cauſe depending in ſuit, and variance, by any writ, action, bill, com- 

plaint or information in any of the Kings Courts of Chancery, Star- 

Chamber, or in any of the Queens Majeſties Courts of Record, or in 

any Leer, view of Frankpledge, ancient demeſne Court, Hundred 

Court, Court Baron, or of the Stannary, or elſewhere within any of 

the Kings Dominions of England or Wales, or the Marches of the 

ſame : or ſhall unlawtully and corruptly procure and ſuborn any wit- 

neſs to teſtiſie In perpetuam rei memoriam. That then every ſuch offen- 

der ſhall forfeit the ſum of forty pounds, &c. And if any perſon either 

by ſubornation, or by their own act, conſent or agreement, wilfully 

and corruptly commit any manner of wilſull perjury by their depoſition 

in any of the Courts above-mentioned, or being examined ad perpetuam 

rei memoriam; Then every perſon ſo offending ſhall loſe and forfeit 

twenty pounds, and to have impriſonment by the ſpace of fix moneths 

without bail or mainpriſe, & c. the one moiety of all which forfeitures 

to be to the Queen, and the other moicty to ſuch perſon or perſons as Exod 20.13, Levit. 


- 19-11. Mat. 5. 34. 
ſhall be grieved, &c. b Leges Edw. c. 3. E- 


| 5 . | thelſt. c. 10 25. Edm. 

Albeit by the Common law tryal of matters of fad are by the verdickt of c. s. Canuti — 6. & | 
twelve men, xc. and depoſition of witneſſes is but evidence to them: yet, foꝛ 35» &c. Edy. & Gru. 
that moſt commonly Juries are led by depoſition of witneſſes, perjury of wit⸗ 7 ec. d 
neſſes was ſeverely puniſhed by the ancient laws of this Realm ; perjury it ſelf „ns I. Leg. Ca- 
being foꝛbidden by the law of God, a Non perjurabis in nomine meo, nec pollues nuti c. 15. —— 
nomen Dei tui. And again, Non per jurabis, reddes domino juramenta tua. tori Lingua excidi- 

A falſe witneſs is called Perjurus, quia per peram jurat. b Perjury befoze the te. 
Conqueſt was pnniched ſometime by death, ſometime by baniſhment, and ſome- * A 1 
time by coꝛpoꝛal puniſhment, xc, | — I 
c Aſcuns ſont punies per cowper de langues, come ſoiloit eſtre de faux teſt- 238. 7 H.6. fo. 25. 
moignes. But too ſevere laws are never duly erecuted. Afterwards it came to Hil.8 E.r.in Com- 
be moze mild,, foz d Fleta ſaith, Atrox injuria eſt quæ omnium mobilium amiſ- muni banco.Ror. 38. 
ſionem confert, &c. de perjurio convictis. — Ler- ey 

Afterwards it came to fine and ranſome, and never fo bear teſtimonv. —— Verb. 
Et queux ſe voillont perjurer pur lower, ou pur aſcun doute de aſcun, et ceux ſont Attaint. ſect. 3 14. 


reints a noſtre volunt, et mes ne ſoient crus per nul ſerement, And it appeareth in Glanvil lib. 2. ca. 19. 


7 H. 6. that he that is perjured ſhall be fined and impꝛiloned. _ 8 8 1. 
Thomas Vigrus, & duo alii ſunt culpabiles, &c. per jutati pro fractione corbello- f. 39% 90 
: : ITY : Flera lib, F. cap. 21. 
rum Johann de Huntingfield in ſeperali piſcaria ſua in aqua de Hadfeld. Britton fo. 245.8 E. 
Qui teſtes de per jurio convincere ſatagit, multo illis plures producere neceſſe 2. Judgement. 196. 
habet. 16 E. 3. ibidem 109. 


The puniſhment of Perjury in Jurours fo2 a falſe verdict was fo ſevere by Mic 3 H.5.Coram 
the Common law, as few oz no Juries were upon juſt cauſe convicted, fo2 the xSeccue cal 29. 
fudgement 
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23 H.8.ca.z. 


2 H. 4 10. 11 H. 4. 
$8.20 E. 4 10. b. 
22 E. 4 13 El. Dier 
302. Mich. 7 & 8 El. 
Dicer 242, 243. 


lich. 16 Ja. Rowl. 
p Elizaes caſe in 

zm. Stellar. See 
acrcafrer Verb. In- 
for mation. 


Mich. 40 & 41 El. 
Lib. 5. fo 99. in 
Flowers caſe. 


The caſe of Rowland 
Ap Eliza in the Star- 
chamber ubi ſupra, 


petjuty deſcribes. 


Of Perjury, Chap. 74. 
judgement againſt them was, 1. Q10d amodo amittant liberam legem in perpe- 
tuum. 2. Non trahantur in teſtimonium veritatis. 3. Bona & catalla ſua forisfaciant 
regi. 4. Tertæ & tenementa ſua capiantur in manus regis. 5, Quod uxores & libe- 
ri ſui amodo amoveantur. 6. — tertæ & tenementa ſua extirpentur, & c. 7. Quod 
capiantur, & in Gaolam detrudantur. Which ſheweth how odious perjury was in 
the eye of the law: and this law oth yet remain in foꝛce; but a milder puniſh- 
ment is ſet down by the ſtatute of 23 H. 8. wherein the party grieved hath eles 
c ion to ground his Writ of Attaint upon this Statute, oz take his remedy at 
the Common Law. 8 

Foz perjury concerning any tempozal act, the Ecc leſlaſtical Court hath no 
furiſdiction; and if it be concerning a ſpiritual matter, the party grieved may 
ſue foꝛ the ſame in the Dtar-Chamber. See the Statutes of 3 H. 7. ca. 1.11 H. 7. 
ca. 25. 32 H. S. ca. 9. And when you have read the caſo in Mich 7 & & Eliz. Dier 
242, 243, vou will confeſs how neceſſary the reading of ancient Zuthozs and 
Keco2ds is, and the continual crperience in the Star-Chamber is againſt the 
opinion conceived there. 5 

And Mich. 10 Jac. in the Star chamber in the caſe of Rowland Ap Eliza, t was 
reſolved that pcrjury in a witneſs was puniſhable by the Common law, as hercaf- 
ter (hall be hewed mozse at large. But now let us peruſe the woꝛds of the ſtatute, 


C By any Writ, Action, Bill, Complaint, or Information.] 
Out of theſe woꝛds are perjury, and ſaboznation of perfury upon an indictment 
foz the King (foz example of Riot) as it was reſolved in Flowers caſe, becauſe 
that perjury upon an indictment is not within the ſtatute. But ſeeing perjurp 
was an offence puniſhable by the Common law, though the indiment ok Flower 
grounded upon this ſtatute was overthꝛown, yet is ſuch perjury upon an in⸗ 
dictment puniſhable,and moſt commonly puniſhed in the Dtar-chamber, 


C Information.] By this it appeareth, that perjury committed in an 
Jnfozmation erhibited by the Kings Attozney, oz any other fo2 the King, bp as 
ny witneſs pꝛoduced on the behalf of the King, is puniſhable either by this Ag, 
o2 by the Common law, And ſo it was reſolved in the ſaid caſe of Rowl. Ap Eli- 
za, which was this. The Kings Attoznep pzeferred an Jnfo2mation in the Er- 
chequer againſt Hugh Nanny Eſquire the Father, and Hugh Nanny the Son, and 
others foz intruſton and cutting down a great number of trees, cc. in Penroſs 
in the County of Merioneth. The Defendant pleaded not guilty, and the tryal 
being at the bar, Rowl. Ap Eliza was a witneſs pꝛodueed foz the King, who de⸗ 
poſed upon his oath to the Jury, that Hugh the Father and Hugh the Son jopned 
in ſale of the ſaid trees, and commanded the Uendees to cut them down: upon 
which teſtimony the Jury found foꝛ the King, and aſſeſſed great damages, and 
thereupon judgement and execution was had, Hugh Nanny the Father erhibited* 
his Eill in the Star-chamber at the Common law, and charged Rowland Ap 
Eliza with perjury, and aſſigned the perjury, in that he the ſaid Hugh the Father 
never joyned in ſale, noꝛ commanded the Uendees to cut down the trees, cc. And 
it was reſolved, Firſt, that periurp in a witneſs was puniſhable by the Common 
law, Secondly, that per jury in a witneſs fo; the King was puniſhable by 632 
Common labv, either upon an indictment, o2 in an info2mation, oz by this g 
in an infozmation, And the ſaid Rowland Ap Eliza was by the ſentence of the 
Court convicted of wilfull and cozrupt perjury, 

f But foꝛ our moze oꝛderly pꝛoceeding, let us define, oz deſcribe what P?jury 
is in legal underſtanding, both upon this ſtatute, and at the Common law 

Perjury is a crime committed, when a lawfull oath is miniſtred by an, 
hath authozity, to any perſon, in any judicial pꝛoceeding, who ſwearcth ablo⸗ 
lutely, and falfly in a matter material to the iſſue, oz cauſe in queſtion, by their 
own ad, oz by the ſuboznation of others, Now let us peruſe the bꝛanches of 
this deſcription, | 

C4 
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CA lawfull Oh, This wozd Oath is derived of the Saxon woꝛd Eoth; 
and is expꝛeſſed by thꝛee ſeveral names, viz. Sicramentum, a ſacra, & mente, be⸗ 
caule it ought to be perfozmed with a ſacred and religious mind. Qua jurare, 
elt Deum in teſtem vocare, & eſt actus divini cultus. 2. Juramentum à Jure, which 
ſignideth law and right, becauſe both are required and meant, oꝛ becauſe it muſt 
be done with a juſt and rightfull mind. 3. Jusjurandum, compounded of two N 
woꝛds, a jure & jurando. In the Common law S cramentum is moſt commonly 2 or lormert. 
uſed ; in our books and ancient Statutes publiſhed in French, Serement, of the CT | 
French w3zd Serment, is uſed. li. 5. ca. 2. Brit. c. 97. 
An oath is a1 aifirmation oꝛ denyal by any Chꝛiſtian of any thing lawfull and ſo 23 8 b. 19.74. 
honeſt, befo2e one o2 moze that have authozity to give the ſame koz advance: 134.165.236 b. 
ment of truth and right, calling Aimighty God to witneſs that his teſtimony is Fleta li. 5. ca. 21, 
true. Aad it is twofold, either aſſertorium ut de præterito, ſicut teſtes, &c. ſen 
promiſſori:m de futuro, ſicut Judices, Juſticiarii, Officiarii, &c. So as an oath is 
lo ſacred, and fo deeply concerneth the conſciences of Chꝛiſtian men, as the ſame $2 relched An. 2 
cannot be miniſtred to any, unteſs the lame be allowed by the Common law, n der-her n. 
02 by ſome Act of Pa liament; neither can any oath allowed by the Common 88 
law, oz by Act of Parliament be altered, but by Act of Parliament. It is called 
a co2p32al oath, becauſe he toucheth with his hand ſome part of the holy Scrip- 
ture. 
The oath of the Kings P2ivy Councel, the Juſfices, the Sheriff, 4c. was 
thought it to be altered and inlarged, buf that was done by Authozity of Pars 
liament. Jo; further p2oof whercof, and of the matters aboveſaid,ſce the Sta⸗ Magna Carr. c. 6. 
tutes here quoted, and it ſhall evidently appear that no old oath can be altered, Sranf. Pr. 17 F. N. B. 
oz new oath raiſed without an Act of Parliament; oꝛ any dath miniſtred by a- 264. _ 3 * gs 
ny that have not allowance by the Common law, oz by an Act of Parliament. = _ nn a 
2. ca. 12. 4 H. 4. ca. 18. 2 H. 5. ca. 7. $ E. 4. cap. 2. 1 R. 3. cap. 6. & 15. 19 f. 7. ca. 14.14 H. 8. ca. 2. 23 H. 8. cap. 5. 33 
H. 8. ca. 46. 2 K. 6. ca. 13. 27 El. cap. 12. See 3 Jac. c. 4. 12 225 
And to conclude this point, It was reſolved in Parliament holden in Anno 43 Elz. cap. 12. 
43 Eliz. that the Commiſſioners concerning Policies of aſſurances could not 
examine upon oath, becauſe they had no warrant either by the Common law, oz 
by any Act of Parliament: and therefoze it was enaced at that Parliament, ONS = 
that it ſhould be lawfull foꝛ the laid Commiſſioners to examine upon oath any x 
witneſs, gc. At this! arliement J attended, being then Attozney general. And WS 
oaths that habe no warrant by law, are rather nova tormenta, quam ſacramenta, . . 
and it is an high contempt to miniſter an oath without warrant of law, to be 1 
puniſt ed by fine and impꝛilonment. And therskoꝛe Commiſſioners (that ſet by e 
fozce of any Commiſſion that is not allowed by the Common law, noꝛ warran- BY 
ted by authoꝛity of Parliament) that mfniſfer any oath whatſocyer, are guilty _ 
of an high contempt, and foꝛ the ſame are to be fined and impꝛiſoned: Foz, * Commiſſions, Re- 
«Commiſſions ate legal, and are like the Kings Writs, and none are lawkull Ss _ * n 
but ſuch as are allowed by the Common 1aw, 02 warranted by ſone Ac of Par- N B. 10117 F 
liament: and therefoze Commiſſions of new Jnquiries, oz of novel invention, z 26 Paſch. 44 E.3. 
are againſt law, and ought not to be put in execution. Col — — 
2 2. 3. COm. 2. 
29 E 3.39 31.18 E. 3. ca. 1. & 4. 18 E. 3. Stat. 2. ca. 6. Rot. Parl. 18 E. 3. nu. 47. 28 E. 3 ca. Rs, 8 E. . 
16:63 oh 4. nu. 22. optime. 4 H. 4.ca 9. Rot. Parl.g H.4.ru.36, 43 Al, p.5. 12. 42 E. 3. ca. 3. Dier 1 Eliz. 196, 
crogs Cale, SP 
And albeit divers of the kings Courts in England pꝛoceed not acco2ding to 
the courſe of the Common law, yet are their pꝛoceedings allowed either by the 
Common law, o2 by ſome Act of Parliament. | | 
Certain pooz Chziffians that had ſpoken againſt the wozthipping of Images, Dorfl.clauſ. An. 19 


were by the Biſhops ſwo2zn to woꝛſhip Images ; which oath was againſt the K. nu. 175 „ 

| y Exod. 20. 4. Deut. J. 
erpꝛels law of God, and againſt the law of the land, koz that they had no war- , pj... 86.11. 

96. 7.115. 4. Levit. 26. 1. &c. Iſay. 44 9. &c. Jerem. 10. 3. &c. Sapient, 13, 19. & c. Auguſt. Epiſt. 110. ad Jan. ca 
i1, idem de fde & ſymbolo ca. 7. idem in Plal. 113. eon. 2. 


2 | rant 


Gregor. lib. 9. 
Epiſt. 9. 


Bracton. lib. 4. fo. 
186. 


Jer. 4. 2. 


Trin. 13. Ja. lib. 11. 


f. 98. Bagges caſe. 


Bract. lib. 4. fol. 
289. 
Fleta lib. 5. ca. 2 1. 


Gurneis caſe in the 
Star-chamber Mic. 
9 Jac. 


Flers, ubi ſupra. 


BraRton lib. 4. fo. 
289. 


Equivoeartion, 
Britton. fo. 237. 


Job. 13.7, 


Of Perjury. Chap. 74. 
rant to miniſter the ſame, Let the childꝛen of the Church be called and inſtru⸗ 
ed by the teſtimonies of the holy Scripture, that nothing made with hands 
may be wozthipped. See the ſecond part of the Inſtitutes, Marlbridge cap. 14 & 
19. concerning oaths, and ſpecially out of Glanvile, concerning the Nobility of 


- this Realm, and W. 1. ca. 38. 


C By any having authority. ] Foz where the Court hath no authozity 
fo hold plea of the cauſe,but it is coram non judice, there perjury cannot be com⸗ 
mitted. Fo2 as Bracton faith, Sacramentum habet in ſe tres comites, Veritatem, 
Juſtitiam & Judicium : veritas habenda eſt in jurato, juſtitia,& judicium in Judice. 

And all this is grounded upon the law of God, Jucabis, Vivit Dominas, in ve- 


6 . 


ritate, & in judicio, & in juſtitia. ä 

¶ In any judicial proceeding, ] Fo2 though an Oath be given by him 
that hath Iawfull authoꝛity and the lame is bꝛoken, yet if it be not in a judicial 
pꝛoteeding, it is not perjury puniſhable either by the Common law, oz by this 
Ad, becauſe they are general and extrajudictal, but ſerve foꝛ aggravation-of the 
offence, as general Daths given ta Dfficers oz Miniſters of Juſtice, Citizens, 
1Burcefſes, oz the like, o2 foꝛ the bzeach of the Path of Fealty oz Allegeance, 
ec, they ſhall not be charged in any Court judicial foꝛ the bꝛeach of them after- 
wards, As if an Officer commit extoztion, he is in truth perjured, becauſe it is 
againſt his general Dath : and when he is charged with ertoztion, the bzeach of 


his Dath may ſerve fo2 aggravation, 


If a man calleth another perjured man, he may have his Action upon his caſe, 
becauſe it muſt be intended contrary to his Dath in a judicial pzoceeding - and 
fo it is termed in our Statute of 5 Eliz. but foz calling him a foz[wo2n man, no 
Action doth lye : becauſe the foz[{wearing may be ertra⸗judicial. If the Defen- 


© dant perjureth himſelf in his anſwer in the Chancery, Ercheguer Chamber, xc. 
he is not puniſhable by this Statute, foꝛ it extendeth but to witneſſes; but he 


may be puniſhed in the Star⸗Chamber, ac. 


¶ Who ſweareth abſolutely.] F03 the depoſition mult be direct and 
abſolute, and not ut putat, noz ſicut meminit, no; ut credit, &c. 


And falſely.] Herein the lalu taketh a diverſity between falſehood in 
exp:els woꝛds, and that is only within this ſtatute, and falſehood in knowledge 
02 mind, which may be puniſhed though the wo2ds be true. Fo2 example, da- 
mages were awarded to the Plaintiff in the Star⸗chamber accoꝛding to the va⸗ 
lue of his goods riotoully taken away by the Defendant: the Plaintiff cauſed 


two men to ſwear the value ok his goods that never ſaw noz knew them; and 


though that which they ſware was true, yet becauſe they knew it not, it was a 
falſe Dath in them, fo2 the which both the pꝛocurer and the witnelſes were 
ſentenced in the Star⸗Chamber. 

Fo? (as Fleta ſaith) Ad rectum juramentum exiguntur tria, veritas, conſcientia 
& judicium: truth and conſcience in the witneſs, and judgement in the Judge. 
And herewith agreeth Bracton, that a man may ſwear the truth, and yet be per⸗ 
jured. Dicunt quidam verum, & mentiuntur, & pejerant, eo quòd contra mentem 
vadunt. Ut ſi Judæus juraverit Chriſtum natum ex virgine, perjurium committit, 
quia contra mentem vadit, quia non credit ita eſſe ut jurat. 
By the ancient law of England in all Daths Cquivocation is utterly con- 


demned; foꝛ Britton ſaith,Serement eſt honeſt, & leall,quant ſa conſcience demeſne 
accord a cheſcun point a la bouche ne pluis, ne meins, & fil ad diſcord, dongs ct 
perillous. And this is grounded upon the law of God. Nunquid Deus indiget 
mendacio veſtro, ut pro illo loquamini dolos, aut decipietur ut homo veſtris fraudu- 
lentiis: Perjuri ſunt qui ſervatis verbis juramenti decipiunt aures eorum qui accipi- 
unt. It equivocation ſhould be permitted tending to the ſubverſion of truth, it 
would ſhake the foundation of Juſtice. 5 


In 
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¶ In a matter material to the iſſue, or cauſe in queſtion.] Jo if it 
be not material, then though it be falſe, yet it is no perjury, becanſe it concer⸗ 
neth not the point in ſuit, and therefoze in effect it is ertra-fudicial, Allo this 
Act giveth remedy to the party grie ved, and if the depoſition be not material, he 
cannot be grieved thereby. And Bracton ſaith. Si autem Sacramentum fatuum Bract. lib. 4. 119 
fuerit, licet falſum, tamen non committit per jurium. Flera lib. p. ca. 21. 
C By their own act, & c.] This clauſe of the Statute, although it be accord. 
m92e general than the clauſe of pꝛocurement, pet leeing the firſt clauſe con⸗ Flowers caſe. ubi 
cerning pꝛocurement extended not to perjury upon an Jndictment : this claule 
by A ſhall extend no further than the fozmer, Dee Lid. Intr. Coke to. 
154, 165. 362. 


¶ Or by the ſubornation of other.] Suboꝛnation is derived of 
Sub and orno, and ornare in one of his ſignifications is to pꝛepare, ſo as ſubornare 
is as much to lap, as to pꝛepare ſecretly, oꝛ underhand. Eſt autem ſubornare quaſi 
ſubtus in aure ipſum mile ornare, unde ſubornatio dicitur de falſi expreſſione, aut 
de veri ſuppreſſione. And here is to be noted, that in the judgement ok the Par⸗ 
liament Plus peccat author quam actor; fo2 the ſuboꝛner fozfeits 40 l. and he that 
is (ubozned but 20 l. Fleta (ſaith, Si ſervus cogatur ſcienter a Domino per jurate, 
uterque eſt perjurus; qui autem provocat eum ad jurandum quem ſcit falſum jurare, 
vel exigit, vel recipit juramentum, talis vincit homicidam, quia homicida ſolum 
corpus occidit, iſte vero animam ſuam & alterius: & peccat, qui alium audit falſum 
jurare, ſcit, & tacet. | | | 
Jn an Action of perjury bꝛought upon this Statute,the Plaintiff counted, that ic. 29 & 30 Eiz- 
the Defendant falſo dixit & depoſuit, &c. and in what action, upon what iſlue, coram rege. 
and in what Court, cc. and concluded, & fic commiſit voluntarium & corruptum 
perjurium. And it was ruled by the whole Court, that the Count was vitious 
and inſufficient foʒ two cauſes, Firſt, foꝛ that in this Act ok 5 Eliz. as here it 
appeareth, there be two diffinc clauſes, one if he be perfured of his own pꝛoper 
att; the other, if he be perjured by ſuboznation, &c, and the Plaintick ought to 
declare in certainty, within which of them the Defendant is perjured, The le⸗ 
cond cauſe was where the Act ſaith [| wilfully and cozruptly commit any wilfull 
perjury, #c. | and the woꝛds of the Count be falſo digit & depoſuit: and ſaith not, 
voluntarie & corrupte ; And the ſaid clauſe, & fic commiſit voluntarium & corrup- 
tum perjurium, ſalveth not the fozmer inſufficiency, becaule if is but a concluſion 
upon the fozmer matter. | 4 
And the like judgement was given in this Court, as to this later point Anno : Elz. Mellert 


27 Eliz. in the caſe of one Mellers of Lincolnſhire, cale, 


Fleta lib.5.Ca. 21. 


T That as well the Judge and Judges of every ſuch of the ſaid 


Courts. | It the perjury be committed by any witneſs depoſed in the Chan⸗ Dier 12 El. 289, 
cery, ac. and the party grieved commenceth his ſuit there upon this Aa, the 

ſame and all the pꝛoceedings thereupon muſk be in Latin accoꝛding to the courſe 

of the Common law, and the Defendant ſhall not be ſwozn to his anſwer, noꝛ 

eramined upon Jnterrogato2tes (unleſs the Court of Chancery had befo2e this 

Act uſed to examine per juries, and to eramine the Defendant upon oath upon 
Interrogatoꝛies betoꝛe this Ac, fo2 then ſuch jurisdiction had been ſaved by a 

Proviſo in this Act) and when iſſue is joyned, it ſhall be tryed in the Kings 

Bench, as by Law it ought, & fic de ſimilibus. | | Hi 

Ik a man be taken fo: a ſuſpec, and he is not indicted, no2 fs there any certain 25 E.3.42.b, cor. 
cauſe fo arraign him, the Court may give him the Path of Allegeance,viz. Que 131. 

il ſerra foial & loyal, &c. Vide 45 E. 3. 17. b. ſimile devant cap. 7. De Conju- 

ration, &c. in fine, 22 E.4. 36. 20 H.6. 37. Attozney ab jure. 


See moꝛe of Perſury and of Witneſſes in the fourth part of the Inſtitutes.Cap. 
Commiſſioners for examination of witneſſes. See 21 Jac, cap. 20, A good Act to 
pzevent and rekozm pꝛophane ſwearing, | 
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5 Eliz, cap. 14. 


Mir.cap. 4. ſect. Des 
paines. Et cap. 5. 


FL 
Of Forging of Deeds, &c. 


I E any perſon or perſons upon his or their own head or imagination, 
L or by talſe conſpiracy or fraud with others, ſnall wittingly, ſubtilly, 
and falſely forge, or make, or ſubtilly cauſe, or wittingly aſſent to be 
forged or made any falſe Deed, Charter, or Writing ſealed, Court- 
Roll, or the Will of any perſon or perſons, in writing ; to the intent 
that the ſtare of free-hold or inheritance of any perſon or perſons, of, in, 
or to any lands, tenements, or hereditaments free-hold or copy-hold, 
or the right, title, or intereſt of any perſon or perſons of, in, or to the 
ſame, or any of them, ſhall or may be moleſted, troubled, defeated, re- 
covered or charged, &c, Or ſhall pronounce, publiſh, or ſhew forth 
in evidence any ſuch falſe and forged Decd, Charter, Writing, Court- 
Roll, or Will, as true, knowing the ſame to be falſe and forged, as is 
aforcſaid, to the intent above remembred, and ſhall be thereof convi- 
Qed, either upon action or actions of forger of falſe Deeds to be foun- 
ded upon this Statute, at the ſuit of the party grieved, or otherwiſe ac- 
cording to the order and due courſe of the laws of this Realm, or upon 
bill, or information, to be exhibired into the Court of Star-chamber, 
&c. (hall pay to the party grie ved his double coſts and damages, &c. 
And be it further enacted, that if any perſon or perſons, upon his or 
their own head or imagination, or by falſe conſpiration or fraud had 
with any other, ſhall wittingly; ſubully, and fallcly forge or make, or 
wittingly ſubrilly, and. falſely cauſe or aſſent to be made or forged, 
any falſe Charter, Deed or Writing, to the intent that any perſon or 
perſons ſhall or may have or claim any eſtate or intereſt for term of 
years, of, in, or to any Manors, lands, tenements or hereditaments 
not being copy-hold ; or any Annuitie in fee- ſimple, fee-rail, or for 
term of hife, lifes or years, or ſhall make or forge, as is aforeſaid, any 
Obligation or Bill Obligatory, Acquittance, Releaſe, or diſcharge of 
any debt, account, action, ſuit, demand, or other thing perſonal, or 
ſhall pronounce, &c. at ſupra, That then be (hall pay, &c. 

And be it further enacted, that if any perſon or perſons being here- 
after convicted or condemned of any of the offences aforeſaid, &c. 
ſhall after any ſuch his or their conviction or condemnation eftſoons 
commit or — any of the ſaid offences in form aforeſaid, that 
then every ſuch ſecond offence or offences ſhall be adjudged felony, &c. 


Me have ſpoken of fo2gery o2 counterfeiting of the Gꝛeat Seal, ok the Kings 
Coin, cc. which are declared by the Statute of 25 E. 3. to be High Treaſon : 
Now we are to treat of fo2geries of Deeds, Charters, and Writings ſealed, 
tc, in the caſe of Subjects, And firſt, after our accuſfomed manner how thele 
offences were puniſhed of ancient time. 

The Pirrour ſaith, Aſcuns peches ſont punies p pde de poulce, come eſt de 
faulx notoires, &c. peccans prembrum punie batur. (Car pur fauxer de ſeale ne err 
judgement mortel.) . 

ritton 
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Britton ſaith, Judgement dee treyne, & de ſuffer mort doit encount* ceux coure, B itron fo. 16. a. & b. 


q̃ p appeales de telony ſont atteints, q ilzeyent le ſeale lour ſeigniour, qui main- 
paſt ils ſont, ou 9 homes p homage counterfait, ou autrement fauſe, &c. Et ſi tiels 
manners des faits ſoient atteints a noſtre ſuit, ſi ſoient pur le feale fauſe juges a 
judgement de pillory, ou de perdre le oraite ſi le fait toit ſimple - Et ſi le fait ſoit 
grand & leyde, ſicome touchant ditheriſon ou perpetuall domage, fi ſoient juges a 
la mort. 
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Fleta ſaith, Crimen falſi dicitur, cum quis accuſatus fuerit vel appellatus quod Fl:ta lib. I. ca. 23. 


ſigillum Regis, vel domini ſui de cujus familia faerat, falſaverit, & brevia inde con- 


ſignaverit; vel cartam aliquam vel literam ad exhæredationem domini, &c. ſigil- 


laverit; in quibus cauſis fi quis convictus fuerit, detractari meruit & ſuſpendi. Et 
uod de hujuſmedi falſariis dicitur, de ſigilla adulterina Cartis & Literis apponen- 


tibus dicatur id idem. And in a.other place he ſaith, Eſt etiam atrox injuria quæ Pleta libs. car; 


perpetuam inducit infamiam cum pœna pillorari vel tumbrelli, quæ quandoque fit 
per falfarios ſigilloram (dum tamen non Regis nec domini ſui de cujus fuzrit fa- 
milia.) | 

Me have the moze willingly repeated theſe ancient puniſhment3, to ſhew 
how in part, (viz. concerning the ears and Pillozy,) this Act foz the firſt offence 
concurreth with the ancient puniſhment, 


C Forge. ] To foꝛge is metapho2 ically taken from the Smith, who beat- 
eth upon his Anvil. and foꝛgeth what faſhion oz ſhape he will: the offence (as 
it appeareth befo2e) is called crime; falſi, and the offender falſarins, and the La- 
tin wo2d to fo2ge is falfare oꝛ fabricare, And this is pꝛoperly taken when the Act 
is done in the name of another perſon, 


The D:atute of  H.5.hath theſe wazds{fo2ge of new any falſe deed.] And yet 2s H.s. forges. 8. 
if A.make a feoffment by deed to B. of certain land, and after A. maketh a feoff- 27 H. 6. 3+ 


meat by deed to C. of the ſame land with an antedate befoꝛe the feoffment to B. 
this waz adjudged to be a foꝛgery within that Statute, and by like reaſon withi 
this Statute alſo: & the rather in reſpect of the woꝛds ſubſequent,| or make, &c. 


¶ Oc make, & c.] Theſe be larger woꝛds then to fozge : foꝛ one may 
make a falſe wꝛiting within this Act, though it be not foꝛged in the name of ano- 
ther, noz his ſeal noz hand counterfeited. As if A, make à true deed of feoff- 
ment under his hand and ſeal of the Manoz of Dale unto B. and B. oꝛ ſome 
other rafe out D. the firſt letter of Dale, and put in S. and then where the true 
Deed was of the Mano! of Dale, now it is falfely altered, and made the Ma⸗ 
noz of Dale, This is a falſe wziting under ſeal within the purview of this 
Statute, And lo it is if a Kent Charge of one hundzed potinds by the year be 
granted out of land in fee oꝛ foꝛ life, 4c. and the grantee 02 any other raſe out 
one, and inffead thereof wztiteth two; this is a falſe wziting within the danger 
of this Statute, | 


C Or ſubtilly cauſe, or wittingly aſſent. } To cauſe; is to pꝛocure 63 
counſel one to fo2ge, ce. To Aﬀent, is to give his aſſent o2 agreement after- 
wards to the pzocurement oz counſel of another: To Conſent, is to agree at 
the time of the pzocurement oz counſel, and he in Law is a pꝛocurer. 


C Deed, Charter, or Writing ſealed.] It is reguired, that the 
Deed, Charter, oz Writing muſt be ſealed, that is, have ſome impzefſion upon 
the war, koz Sigillum eſt cera impreſſa, quia cera fine impreſſione non eft ſigillum; 
- * Deed, Charter, oz Writing can have the kozce ok a Deed without a 

eal. | 


Writing ſcaled. ] Theſeare large wozds: fo; the making of a falſe 
cuffomary of a Panoz in wꝛiting under ſeal, containing divers falſe caſfoms 
| tending to the diſherilon of the Lozd of the Banoz, and that the ſame had been 
allowed 


Paſch. 5 Eliz. Dier. 
322. James Taver- 
ners caſe, In Camera 


'Dier 12 El. 288. Sir 
James Marvyns caſe. 
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allowed and permitted by the Loꝛds of the Panoz, xc. which was allo falſe, 
was reſolved to be within theſe woꝛds, [a falſe waiting ſealed. ] 


| C Court-Roll, or the Will of any perſon or perſons in writing, | 
Pere be two kind of Puniments that need not be ſealed, becauſe they may 
take effect without any ſeal, fo2 that they be no Deeds; as Court-Rolls con- 
cerning grants, ſurrenders, admittances, ac, ef Copy oꝛ Cuffomary lands: and 
the laſt Mill in wziting. If any perſon which wꝛiteth the Mill of a ſick man 
inſerteth a clauſe in his laſt Will concerning the deviſe of any lands o2 tene⸗ 
ments which he had in fee-fimple fallly without any warrant oꝛ direction of the 
Doviſoz ; albeit he did not foꝛge, oz falſſy make the whole Mill, yet he is pu- 
niſhable by this Statute, as it hath been often holden in the Star-chamber a- 
gainft the opinion repozted by my Koꝛd Dier. 


Io the intent that the ſtate of free-hold or inheritance, of or in 
any lands, tencments, or hcreditaments, freer-hold or copy-hold, 
ſhall or may be moleſted, troubled, defeated, recovercd or charged. ] 
The great doubt upon this bzanch; and of the bꝛanch hereafter enſuing, was, 
fo2 that it is not expꝛeſſed by this Ac, what eſtate o2 intereſt ſhould be men- 
tioned to paſs by the Deed, Charter, cc. whereby the eſtate of the free-hold oz 
inheritance ſhould oz might be moleſfed, ac o2 charged; whether if one did 
fo2ge, #c, a Deed, Charter, ac. of an intereſt, oz tearm of a hundꝛed o2 a4 thou- 
ſand pears, cc. of lands, which are the free-hold oꝛ inheritance of another, where- 
by the ſame ſhall oz may be moleſted, gc. and tie ſame queſtion of a rent⸗charge 


| . foz years in the like caſe : and the doubt was the greater in reſpect of the clauſe 


Paſch. 38 Eliz. in 
Camera Stellata the 
Lady Greſhams caſe, 


Vide 4 H.. 25.8 H. 
6. 23. 20 H. 6.33 H. 
6. 23. 15 E. 4.24. 
Pl. com. 88. 


hereafter enſuing, which is, To the intent that any perſon or perſons ſhall or may 
have or claim any eſtate or intereſt for tearm of years of in or to any Manors, &c. 
And it was reſolved, that a leaſe oꝛ charge fo2 years of any lands being the free- 
hold o2 inheritance of any perſon, was within this bꝛanch, koꝛ the clauſe is ge⸗ 
neral, not mentioning any eſtate oz intereſt, c. whereby the moleffation, ac. 
(ould grow: and if was requiſite it ſhould extend to Leaſes or Charges foz 
rears, foz otherwiſe mens eſtates of free-hold o2 inheritance, cc. might be of 
little 02 no value And acco2dingly it was reſolved,Paſch. 3 8 Eliz. in the Star⸗ 
chamber between the Lady Greſham Plaintiff, and Roger Booth Sctivener of 
London, Markhem and others Defendants, foz the foꝛging of a grant of arent- 
charge, by deed bearing date anno 21 Eliz. foꝛ ninety nine years to the ſaid Mark- 
ham out of all Sir Thomas Greſhams lands of inheritance, and fo2 publication 
thereof ; and ſentence given upon the ſaid bzanch accoꝛdingly againſt Roger 
Booth fo2 publication of the ſame, | 

And the ſaid bꝛanch after enſuing, is to be underſfood when the fozgery, cc. 
is to the moleſtation of a Termoz, As if A. be poſſeſſed of a leaſe of lands foz 
years, and B. in his name doth foꝛge an aſſignment to C. of his tearm, this is 
directly within the letter and meaning of this bꝛanch, and the rather in reſpect ol 
thoſe things that be joyned therewith under the ſame puniſhment. 


C Or the right, title or intereſt of any perſon or perſons in or to tho 
ſame. Theſe woꝛds were added, foꝛ that the Statute of 1 H. 5. being to un⸗ 
do and trouble the poſſeſſion and title (in the Conjunctive) of the ſaid Kings 
liege people: doubt was made whether a foꝛgery to bar one that had but a bare 
right oz title, and no poſſeTion, was within that Statute : and therefo2e this 
clauſe of 5 Eliz. added this clauſe in the Disjunctive, as here it appeareth. But 
now by a ſpecial bꝛanch of this Ac the ſtatute of 1 H. 5. cap. 3. being doubt⸗ 
fully penned, is repealed by a clauſe in this Act, and greater puniſhment inflicted 
by this Statute, ' 

| C Oc 
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C Or ſhall pronounce, publiſh, or ſhew forth in evidence any ſuch 
falſe and forged deed, 8c, as true, knowing the ſame to be forged.) 
Pere be two things to be explained: firſt, what it is to pꝛonounce, oz publiſh as 
true. Secondly, what knowledge is ſufficient, 
To p2onounce oꝛ publith is, when one by wozds oz wziting pꝛonounceth oz 
publiſheth the deed, cc. to any other as true. 


C Knowing the ſame to be forged. ] This knowledge may come by 
two means, either of his own knowledge, oꝛ by the relation of another. As if 
A. telleth B. that ſuch a deed is falſe and fozged, and yet B. will after pꝛo⸗ 
nounce 02 publiſh this to be a true deed, and afterwards it falleth out by p2oof 
that the relation ok A. was true, and the deed in truth was fo2ced, B. is in 
the danger of this Statute : and ſo it was reſolved in the aboveſaid caſe of the 
Lady Greſham, againſt Roger — ubi ſupra, and ſentence given acco2- 
dingly. | 


« And that the Defendant ſhall ſuffer upon the Pillory the cor- Dier 15 Eli. Taver- 
poral penance, &c.] And there is aclauſe that the Plaintiff ſhould not re- der; caſe, ubi lupra. 
leaſe noz diſcontinue the puniſhment, ccc. but only coſfs and damages: and yet 
it was reſolved that the Queen might pardon the co2pozal puniſhment, which 
trencheth to common example, 1 | 

And upon the Statute of W. 2. ca. 25. which giveth two years impꝛilonment Paſch.34 E. 3. Coram 
in a raviſhment of Ward, the King may pardon the ſaid cozpozal, puniſhment of Rege, 1 | 
impꝛilonment. And the puniſhment of finding of ſurety, and fozjuring the — 7 Li - = ks 
Realm; ac. upon the Statute of W. 2. cap. 28, De malefactoribus in parcis may 3. | 
be pardoned by the King, 3 


1 


C Any falſe charter or deed.] This mult be intended to be ſealed ac- 
cozding fo the fozmer clauſe, though it be not here ſpecified; | 
Jo the intent that any perſon or perſons ſhall or may have or Pl.com.80. b. 
claim any eſtate or intereſt for tearm of years.] This bzanch hath been 
explained befoze in the fozmer part of this Sjatute, 


Not being copy-hold.] This needeth no explication, 
Or annulty, ] This is evident. 5 


(Any Obligation, or Bill Obligatory.] Theſe muſt be intended to be F. N. B. og. b. c. & 
ſealed: Ik a man foꝛge a Statute ſtaple, oz a Recogniſance in the nature of a 10.2 
Dtatute ſtaple, that is,acknowledge them, oz either of them in the name of ano⸗ 
ther; theſe are obligations within this Aa, foz each of them hath the ſeal of 
the party, Wut otherwiſe it is of a Statute merchant, oz of a Recogniſance, be- | 
cauſe they have not the ſeal of the Conuloz, = 15 H.. 15. &c, 


[Jr Writing. ] This ertends to a teſtament in Writing, whereby a pier 13 El. 30a. b. 
tearm foz years oꝛ goods and chattels be deviſed, and the foꝛmer bꝛanch exten 
deth to a Will in Writing, concerning free-hold and inheritance, 


CE Acquittgnce, releaſe or dif charge.] Lodowick Grevil Eſquire was 1 
bound by Kecogniſance of two hundꝛed pounds, to Rowland Hinde of the Jnner- yp na rn 
Temple, faz payment of one hundꝛed pounds, Hinde wzote a Letter to Grevil, and inter Hinde & Gres | 
wait his name in the loweſt part of the Letter; (as many uſe when they white vil. 

to men of great calling) Grevil cauſed the Letter to be cut of, and a general 

releaſe in few woꝛds to be witten above Hindes name, and fook off Hindes 

ſeal, and fired it under the releaſe ; ſo there was Hindes hand and ſeal to this 


releaſe. 
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releaſe, Hinde being not paid his hundꝛed pound, bꝛought a Scire fac' upon the 


Paſch. 7. Ja. Inter Sir 
Will. Reade Pl. & 
Rogerùm Booth & 
alios Def. in Came- 
ra Stellata. 


Cicere lib. 1. ce Ir- 
vent. 


Trin. 11. El. Dier in 
a manuſcript not 
printed, 


Keconmſance, wheteunto Grevill pleaded this releaſe, Hinde pleaded. non ett 
tactum,and tryed his deed, whereupon iudgement was given againſt him, where- 
by Hinde was barred of his debt, Fo? this fozged relcaie Grevill was (ſentenced 
in the Star⸗chamber upon this Statute. 


& Shall pay to the party grieved, his double damages. } Upon theſe 
woꝛds in the caſe ao2eſaid, between Hinde and Grevill, the queſtion was, whe⸗ 
ther H:nde ſhonld have double damages in reſpec of the penalty, viz, the two 
hund2zed pounds, oz of the hundzed pounds, the due debt appearing in the 
condition of the Kecogniſance. And it was reſolved, that damages ſhould be al⸗ 
ſeſſed by the Court to double the penalty, fo2 the penalty ſhould be recovered by 
law, if the foꝛged releaſe Had not been: and this was repozted by the Lozb 
Dier, and impzinted, and ſince omitted out of the pꝛint. 


C Being hereafter convicted or co emned of any of the offences 
aforcſaid, ſhall, &c. eftſoons commit, & c. any of the ſaid offences. 
Eere be four kinds of offences; the firſt concerning moleſtation, xc. of free⸗hold 
and inheritance, Secondly, the publication of the ſame knowing, gc, The third 
concerning a tearm foz years, annuities, and demands per;onals, Fourthly, 
the publication thereof, 5 EE. | 

Now the queſfion upon this bꝛanch concerning felony, ws, that wherca! 
the ſaid Roger Booth was convided in the Star-chamber foz the publiſhing of 
the fozged grant by deed of a rent charge of a hundꝛed pounds per annum, as is 
atoꝛeſaid; afterwards the ſaid Roger and others were charged in the Star-cham- 


ber with the foꝛging of a deed of feoffment in the name of Sir Thomas Greſbam 


bearing date 20 Eliz. hut fo2ged long after: whether this ſecond fo2gery was 
felony oz no, within this bꝛanch: and the doubt did riſe upon the ſaid wo2ds 
[eftſoons] commit any of the ſaid offences. And it was objeded, that by reaſon of 
this woꝛd eſtſoons] iterum, the ſecond offence muſt be of the ſame natereas the 
firſt offence was; as the firlt offence being foz publication of a fozged deed, ec, 
the ſecondoffence'muft be foꝛ the publicationof another foꝛged deed,#c.and upon 
that bꝛanch whereupon the firff offence was grounded, oz elle it was ſaid, if was 
not i:erum, which wozd was in ſighiſication quaſi iter unum, that is to ſay, per 
idem iter, and it is ſo taken faz the ſecond time, Primo quidem dec pi, incommo- 
dum eſt, iterum ſtultum, tertio tuxpe : which doubt was referred to the conſide- 
rations of the two Chief quſtices, and Chief Baron, who upon hearing of Coun- 
ſel learned of both ſides; and upon conference, and confideration had of this Act, 
reſolved, that the ſecond offence has felony within the wozds and meaning of 
this Act, foz the woꝛds be erpꝛelly, being condemned of any of the ſaid offences, 
eftſoons commit any of the ſaid offences. So as by reaſon of theſe wozds, any of 
the ſaid offences, this wo2d [ eftſoons] is well ſatisfied, ff he commit the ſecond 
time any of them: and ſo thele woꝛds any of the ſaid offences extend to any o 

the ſaid four offences befoꝛe mentioned. And it was alſo refolved by them, that 


by reaſon of this wozd [eftſoons] the ſecond foꝛgery, tc. mult be committed after 
the firſt conviction, oz elſe it is no felony. 


C Provided alwaies, 8c. that if any perſon, &c. hath of his own 
head, &c. forged or made, & c. Or if any perſon, &c. hath hereto- 
fore publiſhed or ſhewed forth any falſe deed , &] Hanford be- 


_ foze this Statute fo2ged a leaſe fo2 years of the Land of the Lozd Williams of 


Tame, Which leaſe after by Weynman (which had married one of the daugh- 
ters and heirs of the (aid Lozd Williams) was impeached, but not as foꝛged, and 
by compoſition fo2- two hundzed pounds was redeemed by Weynman, and 
the leaſe was cancelled. And after Weynman perceiving the leaſe to be fo2aed, 
ſued Hanford in the Chancery to have reſtitution of the two hundzed a” 
and 
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and there Hanford after this Statute of 5 Eliz. maintained the leaſe as good and 
true: whereupon Weyaman ſued Hanford in the Star⸗chamber, where by the 
opinton of the Chief Juſtices it was holden that it was not within this Sta- 
tute, becauſe that the Deed was cancelled, and Han ford made no title to the in- 
tereſt of the tearm. 


¶ Provided alwaies, &c. that this AQ or any thing therein con- 
tai ned, ſhall not extend to any perſon that ſhall. plcad or ſhew forth 
any Dced or Writing exe mplified under the Great Seal of England, 
or under the Seal of any other authentick Court of this Kealm, nor 
thall extend to any Judge or Juſtice, or other perſon that ſha 1 cauſe 
any Seal of any Court to be ſet to ſuch Deed, Charter cr Writing en- 2 
rolled, not knowing the ſame to be falſe or forged. 23 


This mut te intended of a Deed oꝛ Writing, which by law may be erem- Mich. ro Jacobi Rz- 
plited ; fo2 the knowledge whereof we will repozt a reſolution of the whole g's in Communi 
Court of the Common⸗Pleas. The iſſue between the ſaid parties ta be tried Banco in a prohibi= » 
at the Bar was, whether the loſt Abbot of Abingdon, and all his Pꝛedec: 28, 3 = = _ 
ec. held certain lands in the Pariſh of Saint Ellens, ac, diſcharee) of the pay- Hide, and Rich, 
ment of Tithes: and the Plaintiff offered to ſhew in evidence to pꝛove the Hide Defendants. 
ſaid land to be diſcha:ged of payment of Tithes, a Vidimus, oz Inno- 
teſcimus under.the Gzeat Seal in theſe wo2ds : Vidimus quendam antiquam 11— 
brum in pergameno intitulatum, Volumen de copiis munimentorum ſeu diverſorum 
geſtorum, & actorum Monaſterii de Abingdon. In which book was a copy of a 
Bull of the Pope, fo; the diſcharge of the laid land fo2 payment of Tithes,which 
was but part (amongſt other things) of the ſaid book, And by the opinion of 
the whole Court, hearing the counſel of both parties, it was reſolved that the 
ſaid exemplification onght not to be given in evidence to the Jury foz theſe . 
cauſes: Firſt, becauſe that which was eremplified, was not of rec ozd; foꝛ neither 2h es 
Deed, Charter, 02 other Writing either ſealed oꝛ without Seal, ought tobe er- 
empliſied under the Gzeat Seal, oꝛ any other Seal in Court of Reco2d:foz Deals 
of Courts of Necoꝛd ought not to exemp'i ie any thing but that which is ok re⸗ 
coꝛd, becauſe recozds be pu lick, whereunto every Subject may have recourſe to 
confer the erempliſication with the Recoꝛd it ſelf; and Reco2ds be in the cuſfody 
of \w3zn Officers, and therefoze no inconvenience can follolv upon the exem- 
plification of them. But a Deed, Charter, and other Writings are pꝛivate, and 
remain in the cuſtody of the party, and may be raled, interlined, oz cozrupted 
in points material, and if they ſhould be eremplifted, the raſure, interlineation 
and cazruption ſhall not appear therein. Allo the Deed, Charter, oz other 
Writing map be foꝛged, and if thep ſhauld be erempliſted, then the eremplifi- 
cation might ever be ſhewed in evidence, and not the Decd, gc. it ſelf, ad 
ſo the fozgery and falſity ſhould never upon the view of the Deed, o? of the 
Stal, oz other things riſing upon the view, be diſcovered. Po2eover, if a 
fo:ged Deed ſhould be eremplified, then the effec of this Statute Concerning 
publication ſhould be taken away; foz then the fozged Deed, ac. it ſelf might 
never be publiſhed, oz given in evidence, but the eremplification, and ſo 
this Statute in that point deluded : and thereſoꝛe where this Statute, oz any Mich. 29 & 30 Eliz. 
other 'Statute oz Book ſpeaks of an Eremplification, V:dimus oz Innoteſcimus lib. 5. fo. 54. in Pa- 
of a Deed, xc, it muſt be intended of a Deed inrolled, viz. the Eremplifica- 5©* caſe. 
tion, Vidimus, o2 Innoteſcimus of the inrollment thereof, which is of reco2d. 

It was further reſolved, that no Reco3d, oꝛ inrollment of any Reco2d, may be < 
eremplified under the Gzeat Seal, but of a Reco2d of the Court of Chan- : 
cery, oz other Recozd duly removed thither by Certiorari, &c. Furthermoze, 
it was reſolved that no eremplification ought to be of any part of Letters 
Patents, oz of any other Reco2d, o2 of the inrollment thereof , but the 
whole Reco2d, oz the inrollment thereof ought to be eremp'ifted, ſo that the 
whole truth may appear, and not of _ part as makes fo; the one party, 
a any , 
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and nothing that makes againſt him, oz that manifeſteth the truth, Laſtly, in 
the caſe at the Barr, the ſaid Book was intituled, Volumen de copiis munimen- 
torum, & diverſorum geſtorum. Do as ſeeing the Eull it ſelf (being no matter 
of Recozd) could not be exemplified ; à fortiori, no eremplification could be 
had of the copy of the ſame. And if Bulls, cc. might be exemplified, then there 

A might be an evaſion to make the Statute of 28 H. 8. cap. 16. of ſmall fozce, 
p Elis cap. 1. ke" which pꝛohibiteth pleading, oꝛ alledging of Bulls, xc, under pain of a Pꝛemu⸗ 
nire, as by that Act appeareth. : 


6 


\ 
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CAP. LXXVI. 
Of Libels and Libellers. 


Hat a Libel is, how many kinds of Libels there be, who are to be pu⸗ 

Mic. 10 E. 3. eoram niſhed foꝛ the lame, and in what manner, you may read in my Repozts, 
Rege. Rot. 52. Ebo- Viz. Lib. 5. fo. 124, 125. Lib. 9. fo. 59. To theſe you may add two notable Re⸗ 
rum. coꝛds. By the one it appeareth, that Adam de Ravenſworth was indiced in the 

; Kings Bench foz the making of a Libel in wziting in the French Tongue, 
againſt Richard of Snowſhall, calling him therein, Roy de Raveners, &c. 

Wherenpon he being arraigned, pleaded thereunto not guilty, and was found 

guilty, as by the Recozd appeareth. So as a Libeller, o2 a publiſher of a Libel 

committeth a publick offence, and may be indicted therefoze at the Common 


Law, 64 7 
Mic. 18 E. 3. coram John de Northampton an Attozney of the Kings Bench, wrote a Letter fo 
Rege. Rot. 453, John Ferters one of the Kings Counſel, that neither Sir William Scot Chief 
Libellum. Juffice, noz his fellows'the Kings Juſtices, noꝛ their Clerks, any great thing 
would do by the commandement of our Lozd the King, noꝛ of Queen Philip, in 
that place, moze than of any other of the Kealm , which ſaid John being called, 
confeſſed the ſaid Letter by him to be w2itten with his own pꝛoper hand, Judici- 
um Curiæ. Et quia prædictus Johannes cognovit dictam literam per ſe ſcriptam Ro- 
berto de Ferrers, qui eſt de concilio Regis, quæ litera continet in ſe nullam veri- 
tatem: prætextu cujus, Dominus Rex erga Curiam & Juſticiarios ſuos hic in caſu 
habere poſſet indignationem, quod eſſet in ſcandalum Juftic* & Curiæ. Ideo dictus 
Johannes committitur Mareſc* & poſtea invenit 6 manucaptores pro bono geſtu. 
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Chap. 77,78. | 175 


CAP. LXXVII. 


Of Champerty, Imbracery, Main- 
tenance, &c. 


OCE the firſt part of the Inſtit. Sect. 701. Verb. Maintenance. And ths ſecond 

part of the Inſtitutes, W. 1. cap, 8. 32. & W. 2. cap, 49. and the erpoſition 
upon the ſame. See allo the Statute of 3 2. H. S. cap. 9. in the firſt part of the In- 
ſtitutes, abi ſupra, Rot. Parl. 17. R. 2. nu. 10. John de Winſors caſe. And the 
fourth part of the Inſtitutes, cap. Chancery. Whereunto vou map add, that where 
by the Statute of 6 H. 6. cap. 2. it is recited, that divers in time paſt have been 
diſherited, becauſe that in ſpecial Alliſes the Tenant and Defendant might not 
have knowledge no y of the pannel of them that be impannelled to paſs in 
the laid Alliles, to in them of their right and title befoze the day of the Sel⸗ 
ſions that the Afſiſes ſhall be demanded , which is a rehearſal of the Common 
law, but lo to be underffood, that both parties Plaintiff and Tenant, cc. be pꝛe⸗ 
ſent when ſuch inkoꝛmation is given, and conſenting thereunto: otherwiſe, ik 
one of them inkozmeth in the abſence of another, it is unlawfull, and a good 
cauſe of challenge of ſuch of the Jury as ſhall be ſo on the one part infozmed ; 
foz every Jury muſt be indifferent, as it Hands unſwo2n. 


— — 


" 
1 — 


CAF. LX 
Of Barretry. 


EE the firſt part of the Inſtitutes, Sect. 701. Verb. Barretors. See the Sta⸗ Vet. Mag. Cart. cap. 
tute of Ragman, temps E. 1. whereby the Commiſſion of Trailebaſton is rai- 28. > part. 
led, It is thus pꝛobided. Et pur ceo q en tiels maners de quereles doit le court 
le roy ee favourable, voet le roy, & enjoint les Juſtices q̃ nul enquerelant, ne re- 
ſpoignant, ne ſoit ſurpriſe nencheſon per Hockettours, ou Barrettours, pour que le ve- 
xitie ne {ſoit enſue. : 
Hockettors oz Hocquetours fs an ancient french woꝛd foꝛ a knight of the Polk. 
(woꝛthy to be knit to a Poſt) a decayed man, a Basket-carrier, 
Fo} Barrettozs, ſee the firſt part of the Inſtitutes, 2b ſopr a. 


* Latine Turba. 
comes tft diſcirdia 
vulgi; Namq; a tu 
bands nomen ſibi tui 
ba recepit. Lamb. int. 
Leg. Inz ca.13,14, 
15. Vide Alvered. 
cap. 26. 

Turma quaſi tor- 


dena. 


Regula. 


J Es. cap. . 


CAP. LAX. 
Of Riots, Routs, Unlawfull Aſſemblies, 
Forces, &c. 


lotum cometh of the french wozd Rioter. i. Rixari: and in the Common 

law fignifieth, when thꝛee oz moze do any unlawfull act, as to beat a.w man, 
o2 to hunt in his Park,Chaſe oꝛ Marren, o to enter oꝛ take pofſeſſion of ano⸗ 
ther mans land, oꝛ to cut oz deſtroy his co2n, graſs, oꝛ other p2ofit, ac. 

* Ronta is derived of the french woꝛd Rout, and pꝛoperly in law fignifieth, 
when thzee oz moꝛe do any unlawfull ac fo; their own, oz the common quarrel, 
#c. As when Commoners bꝛeak down Hedges oz Pales, oz ca down Ditches, 
02 Jnhabitants foꝛ a way claimed by them, oꝛ the like. 

An unlawfull aſſembly is when thꝛee o2 mo2e allemb l Mbemtelbes together 
to commit a Riot o2 Rout, and do it not. Prædones autem nominamus uſq; nume- 
rum ſeptem virorum; deinde (quouſq; numerus 35 coaluerit) * Turmam (Saxoni- 
c hloth) dicimus; numerus ſi excreverit, exercitum vocamus, þ/urbbera, to be quit 
of unlawfull aſſemblies, 

One may commit a Foꝛce. But of this, that J may not unp2 ofitably repeat, 
you may read at large Fitzherbert, and thoſe others that have witten of this Ar⸗ 
gument. | 
. Intereſt regi habere ſubditos pacatos. Vis legibus eſt inimica. Dee Lib. 5. fo. 91. 
& 115. Lib. 1 1. fo. 82. See the firſt part of the Inſtitutes, Se. 43 1. 440. Cuſtum. 
de Norm. cap. 5 2. fo. 66, 67. 


— — 


CAY. LA 


Of Quarrelling, Chiding or Brawling by 
words in Church or Church- yard. 
T be offender being a Lay-man is to be culpended by the Oꝛdinary ab ingreſſu 


Eccleſiæ, and being a Clerk from the miniſtration of his Office, fo long as 
the Dzdinary thinks meet accoꝛding to the fault. : 


Chap. 8 YE 


Em a — * — 


LAT. LXXXI. 


Of Smiting or laying violent hands upon 
another in Church or Church-yard. 


He offender ſhall be deemed ipſo facto ertommunicate, and excluded from 5 E 6. ubi ſupra, 


the company of Chziſts „ V. Lib. 6. fo. 29 b. 
ö Grenes cafe, ſim. 


L 


CAT. LXXXII 


Of malicious ſtriking with any weapon; or 
drawing of any weapon in Church or 
Church-yard to the intent to ſtrike. a- 
nother, — 


he offender being convict by the oath of twelve men, 02 by his own con⸗ E. 6. ubi ſup. 

kellion, oz by two lawfull witneſſes befo;e Jufices of Alliſe, zuſtices of * Note the di jun- 
Oter and Terminer, 02 Juſtices of Peace in their Deſſions, ſhall loſe one of his i= 1 
ears, and if he hath no ears, to be marked in the cheek with a hot Jron with the Quiin * — * 
Letter E, and ipi 0 facto be excommunicate. naverit 120 ſolidos 
nc xt m facito. 
Dier 23 EIIx. 177. 
Cle ultim. 


CAP. LXXXIII. 


For ſtriking, &c. in any of the Kings 
Courts of Juſtice; and for ſtriking, &c. 
in any of the Kings houſes, &c. 


8 bekoze in the Sixty fifth Chapter of Pilpꝛiſion, that 9 imen com- 
miſſionis. 


9 


— 


Ovidius. 


12 R. 2. ca. 15. 


25 H. 8. cap. 19. 


I Jac, cap. 4. 
3 Jac. cap. y. 


Reg iſt.ſo. 89,90. 
F. N. B. 85. 


Chap. 84. 


1 Eliz. c. 1. revive. 


CHP. EXXXIV. 
Againſt Fugitives, or ſuch as depart out of 
the Realm without licenſe, and ſuch as 


are beyond Sea, and return not upon 
command. 


Ompe ſolum forti patria eft, ut piſcilus æquor. 
Et volucri wacuo quicquid in orbe patet, 


T is firſt to be ſeen of Acts in Parliament publiſhed in pꝛint which of them 
1 are ab2ogated and repealed, and which of them ſtand in fozce. The Statute 

of 5 R. 2.cap.2, is repealed by the Statute of 4 Jac.cap.1. And the Statutes 
of 13 Eliz.cap.3. & 14 Eliz.cap.6. are erpired. The Statute of 12 R.2. Such as 
paſs the Sea, oꝛ ſend out ot the Kealm to p2ovide oꝛ purchaſe any benefice of ho- 
ly Church, with cure oz without cure, are in danger of a P2emunire, No per- 
ſon reſiant within any of the Kings Dominions, ſhall depart out of any of thoſe 
Dominions to any Uiſitation, Congregation, oz Aſſembly foz Religion, 

Anno 1 Jac. cap. 4. and 3 Jac. cap. 5. Againſt going o2 ſending of childzen to 
any Seminary beyond Sea, and againſt the deparfure out of the Realm (with- 
out licenſe) of any childzen not being Souldiers, Mariners, Merchants, oꝛ other 
Appꝛentices, oꝛ Factoꝛs, foꝛ any cauſe whatſoever. And Anno 3 Ja. ca. 4. againſt 
impoſing felony upon any ſubject that hall depart this Realm, to ſerve any 
P2ince, State oz Potentate: o2 ſhall paſs ober the Seas, and there ſhall vo⸗ 
luntarily ſerve any ſuch foꝛein P2ince, State oz Potentate ; not having befoze 
his oꝛ their going oꝛ palling, taken the Dath mentioned in that Act, And like- 
wiſe impoſing felony npon any Gentleman oz perſon of higher degree, oz any 
perſon which hath boꝛn, oz ſhall bear any office, oz place of Captain, Lieute- 
nant, oꝛ any other place, charge oz office in Camp, Army. oꝛ Company of Donl- 
diers, oꝛ Conductor of Souldiers, that ſhall go, o2 paſs voluntarily out of this 
Realm to ſerve any ſuch foꝛein Pꝛince, State oꝛ Potentate, o2 ſhall volunta- 
rily ſerve any ſuch fozein Pꝛince, State o2 Potentate, befoze he be bound by 
Obligation with two ſureties, as in that Act is pꝛeſcribed. But it is pzovided 
that upon the attainder of any ſuch felony, no fozfeiture of dower oz cozruption 
of bleud ſhall enſue. Read over theſe Statutes, foꝛ they are ſo plainly penned, 
as they need no expoſition. 

Next unto this, two things fall info conſideration, Firff, what Acts of Par- 
liament not publiſhed in pꝛint in our Books of Statutes do p2ohtbit men to 
paſs the Scas without licenſe. And ſecondly, what may be done therein by the 
Common law of England. 

At the Parliament holden at Clarendon, Anno 10 Hf. 2. called the Aſſife o N 
Clarendon, Facta eſt recognitio cujuſdam partis conſuetudinum & libertatum an 
teceſſorum Regis, & ca. 4. ſic recognitum eſt. Archiepiſcopis, Epiſcopis, & perſo 
nis regni non licet exire regnum abſque licentia on Regis, & ſi exierint, ſi Re 
gi placuerit, ſecurum eum facient, quod nec in. edo nec in redeundo, nec mota 
faciendo perquirent malum ſeu damnum Domino Regi vel regno. | 

This appeareth in it ſelf to be but a recognition, oz declaration of the Con 
mon law: and this is manifeſtly pꝛoved by the Mrit in the Regiſter at tl 
Common lalv, purſuing in effect the very woꝛds of the ſaid Act of 10 H. 2. Bre 
de ſecuritate invenienda, quod ſe non divertat ad partes exteras fine licentia R 


is. 
S A 


” 


» Chap. 84. 


- 


% 


Againſt Fugitives, 


And hereupon there ariſeth a diverſity between one of the Clergie, and one of Vide ſimile Regiſt. 
the Laity: fo2 a man of the Church may be compelled to put in ſurety 


ſhall not depart the Realm without the Kings licenſe, no2 ſhall there attempt 
any thing in contempt oz p2ejudice of the King oz of his people. And this Writ frerandi pro religlo- 
is directed to the Dheriff, and faith, Quia datum eſt nobis intelligi, quod A. B. ſis. 
Clericus verſus partes exteras aq quam plura nobis & quam pluribus de populo no- 
ro præjudicialia & damnoſa ibid. proſequend, &c. Whereby it appeareth, that 
this Writ lyeth only in the caſe of an Eccleſiaſtical perſon, oz a man of the 
Church, and that fo2 thꝛee reaſons, Firſt, fo; that they had the cure of ſouls, 
and therefo2e ought to be reſident, Secondly, fo2 that they maintaining fo2ein 
authozity,impugned many of the Kings laws, to the great pꝛejudice of the Laity. 
Thirdly, they had no tempoꝛal lands, therefoze they found ſureties. 


There is another Writ in the a Regiſfer, and that is to be directed to the z Regiſt. 30, 90. F 
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De licentia tranl- 


party himſelf, viz. either to the Clerk oz to the Layman, wherein the King re⸗ N. B. fo. 85. 


citing, Quod datum eſt nobis intelligi, quod tu ver. partes exteras abſque licentia b So as neither this 
Writ, nor a Procla- 


noſtra clam deſtinas te divertere, & b quamplurima nobis & coronæ noſtre præ- 
judicialia ibid. proſequi intendas, &c. ſub periculo quod incumbit prohibemus, ne 
verſ. partes exteras abſque licentia noſtra ſpeciali aliqualiter te divertas, nec quic- 


mation in nature of 
this Writ ought to 

2 : ; b l be granted, bur where 
uam ibid. proſequi, &c. And upon this Writ the party is not to findany ſurety, che party intends to 


61, &c. Ad jura Re- 
det de ei. Regiſtfo. 193. 


* 


02 there is no wo2d of ſurety in this Mrit. And ik the c ſubject cannot be depart che Realm for 


found, the King may make a P2oclamation u 
the Mrit laſt mentioned, | 


nder the Gꝛeat Seal, to effect of 


Non let us peruſe ſuch authozities as we find in Reco2ds oꝛ Books ok Law 
in ſerie temporis, taking ſome few examples fo many that might be cited. 


d Willielmus Marmion Clericus profe&us eſt ad Regem Franciæ fine licentia ; Et Rot. clauſ. 7 H. 
p3- m. 5. 


Domini Regis, & propterea finem fecit, &c. Note th 


pꝛohibition pꝛecedent unlalwfull. 


e Nul grand Seignior ou Chivalier de noſtre Realm ne doit prender chemin (daler 


* 


e going ober without an 


— 


theſe ends. 


c F. N. B. fo. 8 5. b. 
Vide Diet 1 Eliz, 


165. b. 


Rot. Finium 6 H. 


e Britton, temps E. 1. 
fo. 282, 283. Vide 
le ſtatut. de; R. 2. 


hors de Realm) ſans noſtre conge, car iſſint putroit le Realm remain diſgarne de fort ca. 2. Seigniors except 


gents. And the f Nobles c Peers of the Nealm ate of the kings great Counſel. * 

By this it appeareth that theſe are pꝛohibited to go beyond Sea without li⸗ 
tenſe: but others of the inkeriour Laity may go without ficenſe; ik they travel 
not to the aboveſaid pꝛohibited ends. But g thole of the Laity and men of the 


Church allo being beyond Sea, may be commanded by the Kings Mrit, either counſel. 


under the Gꝛeat Seal oz Pꝛivie Deal, in fide & ligeantia, &c. to return into the 


Kingdom, (though he be not there to any of the abovelaid prohibited ends; ) and P14 12. 


to return into England. : 


darius in Eccleſia Sancti Pauli London captus pet Vie: London, & arenatus, exami- 3-m.18. 
natus, & convictus mittitur priſonæ Turris London ibid. moraturus, c. 

k Rex proclamari fecit in omnibus comitatibus. Angliæ, quod ne quis Comes, 
Baro, Miles Religioſus, Sagittarius, aut Operarius, & c. extra regnum ſe transfetat, ſub 


pœna arreſtationis, & incarcerationis. 


Herein it is fo be obſerved, that ſeeing by law, no Earl, Baron, oz Knight, 
{as Britton ſaith.) noꝛ religious, cc. ought to go out of the Realm, a general 
Pꝛoclamation declarative will ſerve to aggravate their offence : but otherwiſe 


if is of thoſe that are not pꝛohibited by law, the 


* 


Mrit oꝛ P2oclamation as is aboveſaid. 


v muff have ſuch a particular 


ut of that ſtatute. 
F See the firſt part of 
the Inſtit. Sect. 164. 
f. 110. a. 27 Auguſt 

5s H. 4. De ſon grand 


g An. 19 E. z. in Scac. 
2 & 3 Ph. & Mar. 


ik he return not, koꝛ his contempt his lands and goods ſhall be ſetzed, quouſque, Will. de Britain 


&c. h Commandement was given to an Eccleſiaſfical perſon reũding at Rome Countee de Rich- 


monds caſe. 

i Quamplurime literæ Domini Regis miſſæ Romæ, & revocand' diverſos Cle- ? Rot. claul. 4 E.3. 
rice ibid. commorantes, qui quamplurima attemptarunt in dedecus Regni, præci- 
pient᷑ etiam, quod redeant ad feſtum eis appunEtuatim : & pro eo quod non vene- 
rant, przceptum fuit vicecomiti quod eos capiat. Et Rogerns de Holme Præben- k Dorſ.claul. 25 E. 


m. 38. 
i Hil. 24 E. 3. coram 
Rege, Rot. 13. 


1 Sir Matthew Gourny Knight was pꝛohibited by the Kings Mrit fo depart ! Mic. 39 E. 3. coram 
the Realm, x to ſerve in the wars expꝛelly inhibited by the king; which notwith⸗ Rege. Rot. 97. So- 
ffanding he did. Now the Reco2d ſaith, Quia Matthæus Gourny miles contra de- metſ. Rot. Vaſc, 10 
fenſionem Regis transfretavit, & ſe guerris ſibi per regem inbibitis immiſcuit, tam 
in corpore, quam in bonis m forisfecit Regi manerium de Corimallet ſimul — 

ex 


una Carucat' terræ, &c. 


3. m. 29. 
m By ſeiſure and ima 
priſonment, 
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4 Rot. Pat. 40 E. 3. 
part 1 nu. 40. Mich. 
41 E 3 F oram Re- 
e Rot, 3 4. Priorifſi 
vantti Birth. & de 
novo Caſtro quod 
mare non tranſibit, 
Ke. 
Nota (l:gum ſua- 
rum) ut ſupra. 


b F. N. B. 2 ;. f. 


c Dier Hil. 2 Eliz. 
175. the caſe Barteu 
and thee Dutcheſs of 
Suffolk. 

d See 10 H 4 f. 
Englefic las caſc. Lib. 
7. fo. 11. See che x 
part of rhe Inſtitutes 
SeR. 102. 

e Mich-12 & 13 El. 
Diet fp. 169. & Pac, 
23 Eliz to. 375. 


Deut. q 23. v. 15. 


Camden Eliz. pa. 
353. 


An. 21 H. 9. Rot. 
Parl. 19 H. 7 · 


\ Azathii 4 Wii TY Chap. bat * 


a Rexlicentiam toda Abbntide E. quod pr: eficiſci poſſit ultra mare ad viſitan- 
dam capat Sarcti johumis Bipuiſiz Ambiani, corpora trum teg im Coloniæ, fere- 
trum Sand ti Fiaiicitci mn & Suctum Jrcobum in Gulicia, ita quod non 
profeq jetur, aut procurabit quicquam 10 prey! Adicium re2iS, ant leg: 3M ſuarum, ſi- 
Cur dem Abhas i præſentia Cancellary regte per jur 2mentum Prom! ſit. 

Nate that Cccleſiatical perſons czuld not go beyond Sea on Lilgri- 
mage without licenſe, noz to do any thing ia pzefudice ok the Ring oz his 
laws, 

d And it is to be obſerved that tt; ;eLing may grant licen'e fo travel be- 
Fond the Seas, either under the Gzeat Deal, Pꝛivy Seal, oz P2ivy Sianet, 
82 he cannot recall one that is beyond Sta, but by the Czea! Scal, oz Pꝛivy 

eal. 

ut fo) avoiding at tediouſneſs, and heaping many to one end, let us de- 
ſcend to later times. 

c. The Letters under the Gꝛeat Deal, oꝛ Pꝛiby Sea! to recall any from be⸗ 
yond Sea, ought to be ferved by ſame d meſſenger, who upon his oath is to 
make a certificate thereof in the Chancery, and from thence a Mittimus to be 
ſent into the Erchcquer, and thereupon a Commilſion to be granted to leile tze 
lands and goods of the Delinquent. : 

e Mich. 12 & 13 Eliz. Jt was reſolved by all the Juffices (ercept two) that 
a Perchant of London departing the Realm, to the intent t live freely from 
the penalty of the law, and out of his due obedience to the Queen, and not foz 
any Perchandile, that it was no cantempt to the Queen, fo2 Merchants were 
excepted out of the ſaid Statute of 5 R. 2. cap. 2. and by the Common law Mer- * 
chants might paſs the Sea without licenſe, though it were not to Perchandize. 

It is holden, and ſo it hath been reſolved, that divided Kingroms under ſe- 
reral Kings in league one with another, are ſancuaries fo; ſervants oz ſub- 
jects flying foꝛ fafety from one kingdom to another, and upon demand made by 
them, are not by the laws and liberties of Kingdoms to be delivered: and this 
(ſome hold) is grounded upon the law in Deuteronomy. * trades ſervum do- 
mino ſuo, qui ad te confugerit. 

When Queen Elizabeths Ambaſſado; lieger in France, anno 33 of her reigns 
demanded of the French Ring, Morgan and others of her ſubjects that had 
committed treaſon againſt her ;. the anſwer of the French King to the 
Nucens Ambalſadour is teuly related in theſe wozds, Si quid in G1lha ma- 
chinarentur, regem ex jure in illos animadverſurum; fin in Anglia quid machi- 
nati fuerint, regem non poſſe de eiſdem: cognoſcere, & ex jure agere. Omniz 
regna profugis eſle libera; Regum intereſſe, ut ſui quiſque regni libextates tuea- 
tur. Immo Elizabetham non ita pridem in ſuum regnum Mountgomerium, 
P.incipem Condæum, & alios è gente Gullica admiſiſſe, &c. and 10 it = 
fed, 

Ling H. 8. in the 28 rear of his reign being in league with the French 
Bing, and in enmity with the Pope, who was in league with the French Ring, 
ſcnt Cardinal Pool Ambalſſadoz to the French Bing, of whom King H. 8. de- 
manded the ſaid Cardinal being His ſubjec; and attainted of treaſon, and to 
that end cauſed a treatiſe to be made (which J have ſeen) that ſo it ought to 
be done jure gentium; ſed non prevaluit,, But Ferdinando Ring of Spain 
upon requeſt made by H. 7. to habe Edmond de la Pool Earl of Suffolk at- 
tainted of High Treaſon by Parliament, anno 19 H. 7. at the firſt intending 
to obſerve the pꝛibilege and liberty of Kings; to pꝛotea ſuch as came to him 
Foz ſuccenr and pꝛotedion, delivered bim not, vet in the end upon the earneſt 
requeſt of H. 7. and pꝛomiſe that he would not put him to death, canſed the 
_ faid Carl to be delivered unto him who, kept him . in-JI2iſon;-and conſtruing 
his pꝛomiſe to bs-perſonal to himlell, commanded his ſon Henry after his de⸗ 
ceale to execute him, who in the fifth vear of his reign upon cold blood perkor⸗ 
med the ſame... 

_ We could add moze examples: of 22 kind, but oy ſpeak once f; all) dannn 
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purpoled to give ſome taſte of every thing pertinent, oz incident to ſuch things, | 


as we have undertaken to treat of, theſe ſhall ſuffice. 


See the ſtatute of 3 Car. an Ac to reſtrain the paſſing and ſending of any fo 3 co l 
ICA. 4. 


be Bopiſhly bꝛed beyond the Deas, 
* F/ewmen five Flemenesfrenthe , int tur, Catalla fugiti COL 
Flementsfrewe, ene f alt he 3 In + urs atalla ugitworum. Rot. 59 Hertford, 


; 3 


— — 


CAP. LXXXV. 


Againſt Monopoliſts, Propounders, and 
Projectors. 
T appeareth a by the Pꝛeamble of this Act (as a judgement in Paclia⸗ 
ment) that all Grants of Monopolies are againſt the ancient and Funda- © The ſtatute of 
mental laws of this h ingdome, and therefoze it is neceſſary to deAne what 3 . 
a Ponopoly is. — 
b A Ponopolp is an Inſtitution, or allowance by the king by his Grant, Com⸗ 5 
miſſion, oꝛ otherw:ſe to any perſon oz perſons, bodies pol itick, oꝛ cozpozate, of oz 4 
foz the fole buying, lelling, making, woꝛking, oz uſing of any thing, whereby any See che Expoſici- 
perſon 62 perſons , bodies politick, oz co2po2ate , are ſought to be reſtrained of on upon Magna 
any freedom, oz liberty that they had befoꝛe, oꝛ hindzed in their lawful trade. Carta c. 29. & 30. 
c Foz the word Monopaly, dicitur, & 1d wive i. ſolo. Y v, i. vendere, in the ſecond part 
quod eſt, cum unus ſolus aliquod geaus mercaturæ univetium vendit, ut ſo- 13 
lus vendat, pretium ad ſolum libitum ſtatuens: hereof pot may read moze at Lib. 1 * le 
large in that caſe. And the law of the Realm in this point is grounded upon caſc de Monopolics. - 
the law of God, Which ſaith Non accipies loco pignotis inferiorem & ſupe- 
riorem molam , quia animam ſuam appoſuit tibi. Thou ſhalt not take the ne⸗ 
ther oz upper mill⸗ tone to pledge, fo he taketh a mans life to pledge: Where- 
by it appeareth that ag mans trade is accounted his life, becauſe it maintaineth 
his life ; and therefoꝛe the monopoliſt that taketh away a mans trade, taketh 
away his life , and therefoze is ſo much the moze odiou3 , becauſe he is vir ſan- 
guinis. Againſt the Inventers and Pꝛopounders of evil things, the Yolo Ghoſt 
hath ſpoken, Inve ntores malorum, &c. digni ſunt morte. | 
That Ponopolies are againſt the ancient and Fundamental Laws of the OY 
Kealm (as it is declared by this Act ) and that the Ponopoliſt was in times _ Yum jure 
paſt, and is much moze now puniſhable , fo2 obtaining and pzocuring of them, 4 me «le 
we will demonſtrate it by reaſon, and pꝛobe it by authoz ity. | a0 oll un, oh d 
Whatſoever offence is contrary to the ancient and Fundamental laws of um pa:c.orxs 9uc- 
the Realm, is puniſhable by law: but the uſe of a Monopoly is contrary to the fu coe en um. 


ancient and Fundamental Laws of the Realm, therefoze the uſe of a Pono⸗ % % allo pa- 
miltcre, alios iihibere 


Deut. ca. 14. V. 6. 


Rom. 1. 30. 


poly is puniſhable by Law, Mercatkiam, 


That offence which is contrary to the ancient and Fundamental Laws ts 
malum in ſe. The Pino? is pꝛoved by this declaration in Parliament. 

The Liberty that the ſubject hath to go to any Clerk in the Kings Tourt can- W ” 4 5 
not be reſtrained but by Parliament. 225 3 

In 50 E. 3. John Peachie of London was ſeverely puniſhed foz pzocuring à Rot. Par. 50 E. z. 
licenſe under the Oreat Seal, that he only might ſell ſweet wines in London. 33. 

Dee in the Pꝛeambles of 9 E. 3. cap. 1. 25 E. 3. cap. 2. 27 E. 3. & 28 E. 3. 
Stat. Stap. R. 2. cap. 1. See the Statute of Magna Cart. cap. 3. 31 E. 3. cap. 10. 
7 H. 4. cap. 9. and 12 H. 7. cap. 6. 1 & 2 Ph. & Mar. ca. 14. Rot. Parl. 1 R. 2. f. par 
nu. 20. 4 K. 2. nu. 39. 5 K. 2. nu. 89. Forteſcu cap. 35, 36. One ok ths Articles g fl. 6. au. 30. 
wherewith William de la Pool Duke of Suffolk was charged, was fo? the pꝛocu⸗ 
ring ok divers liberties in derogation of the Common Law , and hindꝛance of 
Juſtice: Note this as an offence puniſhable. . | EE, 
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Mich, 3 & 3 El. 
Dier Manuſcript 
not printed. 


Stat. de 5 Kliz. 


Againſt Monopoliſts. 85 Cap. 85. 


King Philip and Queen Mary by their Letters Patents granted to the Mayo, 
Wailiffs & Burgeſſes of Southampton & their ſucceſſo2s,(foz that King Philip firg 
landed there) that no wines called Palmſies, b2ought into this Realm from the 
parts beyond the ſeas by any Liege man oꝛ Alien, ſhould be diſcharged oz landed 
in any other place of the Kealm, but only at the (aid town & poꝛt of Southamp- 


ton, with a pꝛohibition, that no perſon oz perſons ſhall do otherwiſe, upon pain 


to pay treble cuſtom: And it was reſolved by all the Judges of England that this 
grant made in reſtraint of the landing ok the ſame wines was againſt the laws 
and ſtatutes of this Realm, viz. Magna Charta, 29, 39.9 E. 3. cap. 1. 14 E. z. 
25 E. 3. ca. 2. 27 & 28 E. 3. Statute of the Staple, 2 R. 2. cap. 1. and others: 
and alſo that the alſeCment of treble cuſtome was againſt law, and meerely 
void. And after at the Parliament holden in Anno 5 Eliz. the Patent, as to 
Aliens, was by a pꝛivate Act confirmed by Parliament, and not foꝛ Engliſh. 

Trin. 41 Eliz, Coram Rege, Rot. 92. Int. Davenant & Hurdys in treſpaſſe. 
Trin. 44 Eliz. in Lib, 1 1. fo. 84, 85. &c. Edward Darcies caſe. Hil, 7 Jacobi in 
Lib. 8. fo. 121. 122. &c. the caſe of the City of London, 

The Judgement in the ſaid caſe of Monopolies cited befoze , Trin. 44 Eliz, 
was the p2incipal motive of the publiſhing of the Kings Book mentioned in 
the Pꝛeamble of this Act , and that Book was a great motive of obtaining the 
royal aſſent to this Aa of Parliament, whereof we are now fo ſpeak, This 
Act moved ftom the houſe of Commons: the Act is long and in pꝛint, and need 
not here to be rehearſed : yet will we peruſe and explain the wozds in the ſe⸗ 
veral bzanches of the Ac. | 


C By his Grant, Commiſſion, or otherwiſe.] Thele words 
[ or otherwiſe ] are of a large extent, and are well warranted by this Ac , the 
woꝛds whereof extend not only to all P2oclamations , Jnhibitions, RKeffraints 
and Warrants of Aſiſtance of the King but all Inhibitions, Reſtraints and 
Warrants of Aſſiſtance of all oz any of the PÞzivy Councel 02 any other: a all o⸗ 
ther matters 02 things whatſoever either of the King,o2 of all oz.any of his Privy 
Councel to the inſtituting, erecting; ſtrengthening, furthering, oz countenan- 
ting of the ſole buying, ſelling, cc. o2 any of them, are declated to be altogether 
contrary to the laws of this Realm, c. ut in ſtatuto. This Act herein, and in 
the reſidne thereof, is fo2cibly and vehemently penned fo2 the ſupp2eſſion of all 
Wonopolies : foz Ponopolies in times paſt were ever without law, but never 
without friends. | 


C Sole.] This wozd [ſole] is to be applyed to Five ſeveral things, viz. 
buying, ſelling, making, wozking,and uſing ; four of which are ſpecial, and the 
laſt, viz, ( ſole uſing) is ſs general, as no Ponopoly can be raiſed , but ſhall be 
within the reach of this ſtatute, and yet foꝛ mo2e ſurety theſe wozds | or for any 
other Monopelies ] are added: and by reaſon of theſe wozds [ ſole uſing] divers 
pꝛoviſions are made by this Act, as hereafter ſhall appear. 


J Of any thing.] As the wozds befoze were general, ſo-theſe wozds 
[ ofany thing] are of a large extent. Res enim generalem habet ſignificationem, 
quia tam corporea , quam incorporea, cujuſcunque ſunt generis, naturæ, five ſpe- 
ciei, comprehendit : and this woꝛd cauſeth ſome exceptions hereafter to be made, 
whereof we ſhall ſpeak in their pꝛoper place. 5 
( whereby any perſon or perſons, &c.] Fo; this ſee the ftatute of 
Magna Carta, ubi ſupra : and this clauſe is impliedly warranted by theſe words 
[or of any other Monopolies] in the firſt clauſe of the Purview. 


C Shall be for ever hereafter examined, heard, tried, and 
determined by and according to the. Common Laws of this 
Realm, and not otherwiſe.] This Ac having declared all Ponopolies, 

| | Fe. 


Cap. 8s. Againſt Monopoliſts, | 
tc. to be void by the Common lab, hath pꝛovided by this clauſe, that they hall be 
examined, heard, tryed, and determined in the Courts of the Common law acco2- 
ding to the Common law, and not at the Councel Table, Star-chamber, Chan- 
cery, Erchequer-chamber, o2 any other Court of like nature, but only accoꝛding 
to the Common {aws of this Realm , with woꝛds negative, and not otherwile: 
Foz ſuch boldneſs the Monopolifts took, that often at the Councel Table, 
Star⸗chamber, Chancery, and Erchequer-chamber, petitions, infozmations ano 
bills were p2eferred in the Star⸗chamber, cc. pꝛetending a contempt fo2 not 
obeying the commandements and clauſes of the ſaid grants of Ponopolies, and 
of the pꝛoclamations, c concerning the ſame; fo; the pꝛeventing of which mil⸗ 
chief this bzanch was added. 


I Thar all perſon and perſons, bodies politick, and corporate 
. whatſoever , which now are; or hereafter thall be, ſhall ſtand, and 
be diſabled , and uncapable, &c.] This bzanch foz further ertirpation 
of all Ponopolies, diſableth all men, cc. to have, that is, to take any Mo⸗ 
nopoly , oz to uſe, ererciſe, o2 put in ure any Ponopoly, ac. whereby the wiſh 
and deſire of the Poet is granted, | 


Funditus extirpa Monopolas & Nomopolas; 
Hic labor, hoc opus eſt ; Hercule major eris. 
Paucorum nocuit ſcelerata licentia multis, 
Argento mutat dum Monopola piper. 


C If any perſon or perſons after the end of forty dayes next after 
the end of this preſent Seſſton of Parliament ſhall be hindred, grieved, 
diſturbed, or diſquicred, &c,. 

By this bꝛanch Sir things are p2ovided and enacted, 1. Remedy is given 
to the party grieved at the Common law by Action 02 Actions to be grounded 
upon this ſtatute. 2. This remedy may be had in the Court of the Kings 
Bench, Common Pleas, and Exchequer, oꝛ any of them, at the elecion of the 
party griebed. 3. The party grieved ſhall recover treble damages, and double 
coſts. 4. No eſſoin, pꝛotection, wager of law, aid-pzaycr , p2iviledge, injun⸗ 
diion, oꝛ o2der of reſtraint to be allowed in any ſuch action, By (aid⸗pꝛaper) 

is intended as well the Mit de domino rege inconſulto , as the uſual fozm of 
aid-p2aver, fo: both are to one end, and (oꝛder of reſtraint) was added, foz the 
Councel Table, Star-chamber, Chancery, Erchequer-chamber, and the like. 

E 5. If any perſon or perſcns ſhall after notice given, &c. cauſe or procure any 
ſuch action to be ſtayed or delayed before judgement , by colour or means of any 
order, warrant , power or authority, ſave only of the Court wherein ſuch action 
ſhall be brought and depending , the perſon or perſons ſo offending ſhall incurr 
the danger of Premunire, &c. 

This clanſe extends to the Pꝛiby Councel, Star⸗chamher, Chancery, Er- 
chequer Chamber, and the like, and likewiſe to thoſe that ſhall pzocure any war- 
rant, cc. from the King Fc. and ſo it was reſolved by a Committee of both Hou⸗ 
ſes befo2e this Bill paſſed; but it extendeth not to the Judges of the Court be⸗ 
foze whom any ſuch action ſhall be bzought, fo; befoze judgements , dayes muſt 
be given by oꝛders of Court, fc. 

« 6. Or after judgement had upon ſuch action ſhall cauſe or procure execution 
of or upon any ſuch judgement , to be ſtayed by colour or means of any order, war- 
rant, power or authority, ſave only by Writ of Error and Attaint, the perſon or 
perſons ſo offending ſhall incurr the danger of Premunite, &c, 

This clauſe is moꝛe general then the fozmer , being the fifth clauſe , foz this 
ertendeth alſo to the Judges of the Court where the adton is bzought oz de- 
pending , if any ſtay oz delay be uſed by them after judgement , and ſo it was 
reſolved as is afoꝛelaid. 
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Concerning new 


manufactures 


and heretofore 


granted, &c. 


Paſch. 15 Eliz. in 
tlie Exchequer 
Chamber, Bircots 


calc. 


Rot. Parl. 21 E.4. 


nu. 29. 


22 E. 4. cap. 5. 


7 E. 6. ca. 6. 


I Jacobi ca. 5. 


Concerning new 
manufactures 
kereafter to be 
granted, & c. 


Agaiuſt Monopolifts, Cap. 85. 


There be in this Ac concerning Ponopolies oz ſole buying, cc. many Pꝛovi⸗ 
ſoes. The firſt is, That this Ac ſhall not extend to any Letters Patents oz 
grants of pꝛiviledge heretofoze made of the ſole wozking oz making of any 
manner of new manufacture: but that new manufacture muſt have ſeven pꝛo⸗ 
perties. Firſt, it muſt be foꝛ twenty one years 02 under. Secondly , it muſt 
be granted to the firſt and true inventer. Thirdly, it muſt be of ſuch manufa⸗ 
«ures, which any other at the making of ſuch Letters Patents did not uſe : 
fo albeit it were newly invented, yet if any other did uſe it at the making of 
the Letters Patents, oz grant of the p2iviledge, it is declared and enaced 
to be void by this Ad. Fourthly, the pziviledge muſt not be contrary to law :- 
ſuch a p2iviledge , as is conſonant to law,, mult be ſubſtantially and eſſentially 
newly invented, but ik the ſubſtance was in eſſe befoze , and a new addition 
thereunto, though that addition make the fozmer moꝛe p2offtable , yet it is not 
a new manufacture in law: and ſo was it reſolved-in the Erchequer Chamber 
Paſch. 15. Eliz. in Bircots caſe fo2 a pꝛiviledge concerning the pꝛeparing and 
melting, cc. of lead oe ; foꝛ there it was laid, that that was to put but a new 
button to an old coat: and it is much eaſter to add then to invent, And there it 
was alſo reſolved , that if the new manufacture be lubſtantially invented accoꝛzd⸗ 
ing to law, yet no old manufacure in uſe befoze can be pꝛohibited. Fiſthly, 
no2 miſchievous to the State by raiſing of pzices of commodities at home. 
In every ſuch new manufacture that deſerves a p2iviledge, there. muſf be Urgens 
neceſſitas, and evidens utilitas, Dirthly, no2 to the hurt of trade. This is very 
material and evident, Seventhly, no2 generally inconvenient, There was a 
new invention found out heretofoze , that Bonnets and Caps might be thick 
ned in a fulling mill, by which means moze might be thickned and fulled in one 
day then by the labours of fourſcoꝛe men, who got their livings by it. It was oz⸗ 
dained that Bonnets and Caps ſhould be thickned and fulled by the ſtrength of 
men, and not in a fulling mill, fo; it was holden inconvenient to turn ſo many 
labour ing men to idleneſs. Ik any of theſe ſeven qualities fail, the pꝛiviledge 
is declared and enacted to be void by this Act : and yet this Act , if they have all 
theſe pꝛoperties, ſet them in no better caſe, then they were befo1e this Ac. 

The ſecond Pꝛovilo concerneth the pꝛiviledge of new manufactures hereafter 
to be granted: and this alſo muſt have ſeven p2operties , firſt it muſt be fo2 the 
tearm of fourteen years oz under: the other ſir pꝛoperties muſt be ſuch as are 
afo2eſaid , and yet this Act maketh them no better, then they ſhould have been, 
if this Act had never been made; but only except and exempt them out of the 
Purview, and penalty of this Law, i | 

The cauſe wherefoze the pꝛiviledges of new manufac ures either befoze this 
Act granted, o2 which after this Act ſhould be granted, having theſe ſeven pꝛo⸗ 
perties, were not declared to be good, was, fo2 that the reaſon wherefoze ſuch a 
pꝛiviledge is good in laly is, becauſe the inventer bꝛingeth to c foz the Common 
wealth a new manufacture by his invention, coſt and charges, and therefoze it 
is reaſon, that he ſhould have a pꝛiviledge foꝛ his reward ( © the incouragement 


ok others in the like) koꝛ a convenient time:but it was thought that the times li- 


mited by this Ac were tw long fo2 the pꝛibate, befoꝛe the Common wealth ſhould 
be partaker thereof,and ſuch as ſerved ſuch p2iviiedged perſons by the ſpace of ſe⸗ 
ven years in making o2 woꝛking of the new manufacture (which is the time li⸗ 
mited by law of Appꝛenticehod) muſt be Apppꝛentices oꝛ ſervants fill during the 
reſidne of the pꝛiviledge, by means whereof ſuch numbers of men would not ap⸗ 
ply themſelves thereunto, as ſhould be requiſite foꝛ the Common wealth, after the 
pꝛiviledge ended. And this was true cauſe wherefoꝛe both fo2 the time paſſed, 
and fo? the time come, they were left of ſuch fozce, as they were befoze the ma- 
king ok this Act. | 

The third p2ovilo is, T hat this Act hal not erfend oꝛ be pꝛeſudicial to any grant 
oꝛ pꝛiviledge, power o2 authozity heretofoze made, granted,allowed,o2 confirmed 
by any Act of Parliament now in foꝛce, ſo long as the ſame ſhall ſo continue in 


fozce, This was added foz that the City of London & other Cities and Bozoughs, 
ft. 


Cap, 85. Againſt Munopoliſts. 
cc. have ſome pꝛiviledges fo2 buping, ſelling, cc. by Acts of Parliament. Foz exams 
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ple, The ſtatute of 1 & 2 Ph. & Mar. giveth Pꝛiviledge to Cities, Bozoughs, « & 2 Ph. & Mar. 


Towns cozpozate, x Market Towns, foꝛ the ſale by retale of certain wares and cap. 7. 


Merchandizes , and ſome other Acts of Parliament in like caſe : all which do 

p2ove, that ſuch pꝛiviledges could not be granted by Letters Patents, But ſpe- 
cially this clauſe was added in reſpect of the generality of theſe wozds| ſole uſing. ] 

The fourth P2ovilo. Pꝛzovided allo, and it is hereby further intended, declared, 
and enacted , that this Act, xc. ſhall not in any wiſe extend , oz be pꝛejudicial 
unto the City of London, ec, | 

By this Pꝛoviſo, not only the Grants, Charters, and Letters Patents fo 
any City oz Town Coꝛpoꝛate, #c. but allo the cuſtomes uſed within the ſame, 
are ercepted out of this Act: which ſeemeth to be moꝛe then need, becauſe the 
firſt clauſe of the Purview of this Act doth extend but to Commiſſions, Gzants, 
Licenſes, Charters, and Letfers Patents, 

The fifth P2oviſo doth except out of the Purview and penalty of this ſtatute 
four things, but leaveth them of the like foꝛce and effect, x no other, as if this Act 
had never been made, Firſt, the pꝛiviledge concerning pzinting made, oz heres 
after to be made. Decondly, Commiſſions, Drants, and Letters Patents made 
o2 hereafter to be made fo? oz concerning the digging, making, oz compounding 
of Salſt-peter oz Gun⸗poloder. Thirdly, oz the caſting oꝛ making of Dzdnance, 
oz (hot fo2 Dzdnance, Fourthly, Gꝛants and Letters Patents heretofoze made, 
oz hereafter to be made of any Dffice oz Offices heretofo2e erected, made, oꝛ oꝛ⸗ 
dained, and now in being, and put in erecution, (other then ſuch Offices as have 
been decryed by any his Pajeſties Pꝛoclamations.) So as to the thing by this 
W2anch ercepted, Four things are required, Firſt that it be an Office. This 
extendeth only to lawful Offices fo2 divers cauſes, 1. It was neceſſary to er- 
cept lawful Offices in reſpect of theſe woꝛds [| ſole uſing. ] 2. Offices are duties, 
ſo called, to put the Dfficer in mind ok his duty, 3. That which is void and 
againſt Law, is no duty, uulels it be not to uſe them, 4. Such as are erected 
againſt Law, are Ponopolies and Oppꝛeſſions of the people, and no Dffices, 


5. In Acts of Parliament lawful Offices are intended, as in like caſes hath Lit. seg 731. 
been often adjudged : therefoꝛe unlawful Offices are all taken away by this Act, Pl. com. 246. b. 


and lawful Dffices remain and continue. 


Secondlp, that if it be an ©ffice heretofo2e erected. Ey this Act the erection ok 7 E. 4. 31. pl. 2. 


all new Offices, which were not erected befo2e this Act, are wholly taken away. 

Thirdly, that it be now in being, and put in erecution. Though the Dffice 
were erected bekoze this Act, yet if it were not in being and put in erecution 
the 19 day of Feb2uary in the 21 year of the reign of King James, (at what time 
this Parliament begun) it is clearly taken away by this Act. 


Fourthly, that it be ſuch an Office, as hath not been decried ( foz ſo is the Ke- See the Procla- 


co2d of Parliament, and not [decreed] as it is in the pꝛinted book) by any of his 
Majeſties Pꝛoclamations: fo2 all ſuch Offices as be decried, that is, either fo2- 
bidden, oꝛ pꝛohibited by any of his Pajeſttes P2oclamations, oz where the party 


mation bearing 
date 10 July, 

An. 19 Jac. regis, 
and another Proc la- 


grieved is left to his remedy at the Common law by any Pꝛoclamat ion, they be mation bearing 
alſo decried ; fo2 being contrary to the lalos of this Realm , as it is declared date, 20 Marti 
and enacted by this Act, they are alſo decried with a witneſs , and can never 7 J. Regis. 


be granted hereafter. 

The fifth Pꝛovilo concerning the making of Allom, oz Allom⸗Pines, needed 
not, foꝛ they belong to the Subject in whoſe ground loe ver the Dar is: and there⸗ 
foze any pꝛiviledge thereof cannot be granted, but in the Kings own ground. 

The ſixt P2oviſo concerns the Hoſtmen of Newcaſtle, c. This clauſe was 
inſerted in reſpect of theſe wo2ds | ſole uſing. ] 

The reſt of the P;oviſoes concern particular perſons , and do exempt and ex⸗ 
cept certain ſuppoſed p2iviledges out of the Purview and penalty of this Law, 
but leaveth them of like fo2ce and effect, as they were befoꝛe the making of it. 
But it is to be obſerved, that all the Pꝛoviſoes after the Sixth, extend only to 
the ſuppoſed p2iviledges therein particularly mentioned, already granted, & not 
to any to be granted hereafter. C4 


Cap. 8. * 


CAP. LXXXVI. 


Againſt thoſe that obtain power to diſ- 


ſpence with all penal laws, and the forfeitures thereof. 


CT appeareth by the Pꝛeamble of this Ac , that all Grants of the benefit of 
any penal law, oz of power to diſpenſe with the law ; oz to compound foz 

the fozfeiture, are contrary to the ancient fundamental lawes of this Nealm. 
In Exilio Hugonis. It was one of the Articles wherefoze the Spencers in the reign of king E. 2. 
| were ſentenced, that they pzocured the King to make many Diſpenſations, Per 
lour malveis counſell defeaſant ceo q le Roy ad grant p Parliament p bone 


The ſlatute of 1 
21 Jar. cap. 3. 


advice. | | h 
— E. 3. In 50 E. 3. Richard Lions a Merchant of London, and the Lo. Latimer, were 
— ſeverally ſentenced in Parliament foz pꝛocuring of Licences and Dilpenſations 
3. before, to tranſpozt Wools, xc. | 
The Purview of the p » 1 | 
AR of 21 Ja. ca. 3, T is declared and enacted, that all Commiſſions, Grants, Licenſes, 
. 1 de- LI. Charters, and Letters Parents, heretofore made or granted, to any 


perſo nor perſons, bodies politick or corporate, of any power, liberty, 
or faculty, to diſpenſe with any others, or to give licenſe or toleration 
to do, uſe, or exerciſe any thing againſt the tenure or purport of any 
Law or Statute, or to give, or make any warrant for any ſuch diſpenſa- 
tion, licenſe or toleration to be had, or made, to agree, or compound 
with any others for any penalty or forfeitures limited by any ſtatute, 
or of any grant or promiſe of the benefit; profit, or commodity of any 
forfeiture, penalty or ſumme of money, that is or ſhall be due by any 
Statute before judgement thereupon had; and all Proclamations , In- 
hibicions, Reſtraints, Warrants of aſſiſtance, and all other matters and 
things whatſocver, any way tending to the inſtituting , erccting, 
ſtrengthening , furthering , or countenancing of the ſame or any of 
them, arc altogether contrary to the Laws of this Realm; in no wiſe 
to be pur in execution. | 

And ſhall be for ever hereafter examined heard, tried, and determi- — 
ned, by and according to the Common Laws of this Realm; and not 
otherwiſe, &c. 

Provided alſo, that this Act ſhall not extend to any Warrant or Pri- 
vy Seal made or directed, or to be made or directed by his Majeſty, 
his Heirs ot Succeſſors to the Juſtices of the Courts of King Bench, 
Common Pleas, Birons of the Exchequer, & c. and other Juſtices for 
the time being, having power to hear and determine, &c. to com- 
pound, &c. 

This Act moved from the houle of Commons, Now let us peruſe, firſt, the 
woꝛds of the Purview of this Act, and ſecondly, of this Pꝛoviſo. 

In and by the Purview, Five things are declared c enaced to be void, and con- 
trary to the ancient fundamental laws of this Realm. Firſt, all Commiſſions, 
Licenſes, Charters , and Letters Patents of any power, liberty, oz faculty, 
Hil. 2 ic, lib. 7. 92 bo give licenſe o: foleration to do, uſe, oz exerciſe any thing againſt any Law 
fo. 36. b. the caſe o2 Statute. The reaſon hereof is notablp erpzeſſed by the reſolution of all the 


of penal ſtatutes. Judges of England, in the caſe of penal ſtatutes, whereunto we refer you, A 
46 2 'y 


Cap. 86. | Penal Lawes. | = 
C 2 Or to give or make any Warrant for any ſuch Diſpenſa- 
tion, Licenſe , or toleration. | Foz this bzanch allo , ſee the ſaid caſe of 

penal Statutes, ut ſupra. 
C 3 Or toagrce or compound with any others for any penalty 


or forfcitures limited by any ſtature, ] Wy this bzanch , all Commilſ- 
ſions to agree oꝛ compound with any others foz any penalty oz fozfeiture limi- 
ted by any ſtatute , are declared to be void, and againſt the ancient fundamen- 
tal laws of the Realm. The great inconvenience hereof appeared in the pꝛo⸗ 
ceedings of Empſon and Dudley, in the reign of King H. 7. who had the Dffice 
of Maſters of the foꝛkeitures: and by colour of their Commiſſion and Dffice, 
did moſt intolerably and unlawfully oppꝛels, burden, and depauperate the Dnb- 
jects, Let them which follow their ſteps be afraid of their fearful end: Qui eo- 

rum veſtigia ſequuntur, eorum exitus perhorreſcant, The like oppꝛeſſion was uſed 
by certain Commiſſioners foz compoſitions to be made foz offences committed 
againſt penal ſtatutes, in the reign of Queen Mary. This Bꝛanch hath ffrucken 
at the root, and pꝛevented this miſchief foz ever hereafter. 


<q 4 Or of any grant or promiſe of the benefit, profit, or com- 
modity of any ſorfeiture, penalty, or ſum of money, that is or 
ſhall be due by any ſtature before judgement thereupon had.] 

This b2anch declareth not only the grant to be void, and againf the lawes 
of this Realm, ( foz the which, ſee the reſolution of all the Judges in the laid 
caſe of penal ſtatutes, ubi ſupra,) but the pzomile thereof alſo. And the rea⸗ 
fon that the Judges yield there, is notable, in theſe wozds, For that in qur ex- 
perience it maketh the more violent and undue proceeding againſt the Subje& to 
the ſcandal of Juſtice , and offence of many. Do as the grant oz pzomile of any 
forfeiture befoze judgement; is bath againſt lalv, and inconvenient, And if it be 
ſo in caſe of a fozfeiture oz penalty; much moze in cale of life and death, fo2 the 
fozfeiture , dc. of any to be begged , 'befoze.he be duly and lawfully attainted. 
Foz , as the Judges ſay, there is the moze violent and undue pꝛoceeding againſt 
the ſubject to the ſcandal of juſfice, and the oſtence ok many: and therefoze ſuch 
beggers and offenders wozthy of ſevere puniſhment. | 
Againſt theſe hunters foz blood the Pzophet ſpeaketh thus, Periit ſanctus de 
terra, & rectus in hominibus non eſt , omnes in ſanguine inſidiantur, vir fratrem 
ſuum ad mortem venatur. There is not a godly man upon earth, there is not 
one righteous amongſt men, they all lie in wait foꝛ blood, and every man hun⸗ 
teth his bꝛother to death. 

C 5 And all Proclamations, Inhibitions, Reſtraints, Warrants of 


Aſſiſtance, and all other matters or things any way tending to the in- 


— erecting, ſtrengthening, &c.] This is the like clauſe, and is to be 


| nded, as befo2e hath been in the Chapter of Monopolies. 
erning the ſaid Pꝛovilo, the Judges befoze whom the cauſe dependeth, 
and that have power to hear and determine the ſame, who are pzeſumed to be in- 
different between the King and the Subject, may by Warrant oz Pꝛibp Seal, 
#c, compound, cc. fo2 ths King only, after plea pleaded by the defendant, 
There is another P2oviſo concerning Letters Patents, oz Commiſſions foz 
licenſing of keeping any Tavern, oꝛ ſelling, cc. ot Mines, gc, oz foz the making 
of any compoſitions foꝛ ſuch licenſes , ſo as the benefit of ſuch compoſitions be 
reſerved, and applyed to oꝛ foz the uſe of his Pajeſty, his Þeirs oz Ducceſſozs 
and not foꝛ the pꝛivate uſe of any other perſon oz perſons; _ | 
The repozt of the ſaid caſe of penal ſtatutes was a p2incipal motive of the 
Kings Book, mentioned in the pꝛeamble of this Act: and that Book amongſt 
other jult and weighty cauſes moved the King to give his Nopal allent to this 


* 


Act of Parliament, gc. where of we have ſpoken. 
CAP; 


Micah 7. 20 


Statut. de Anno 
21 Jac, Cap, 2. 


The karſt part. 


* 


Rot. Par. 11 H. 4. 
nu. 23. not im- 
printed. 


CAP. LXXXVII. 


Againſt Conceafbrs ( turbidam hominum 


genus) and all pretences of Conccalments whatſoever, 


TT Har the Kings Majeſty , his Heirs, or Succeſſors, ſhall not ar any 
time hereafter fue , Fmpcach, queſtion, or implead any perſon or 
perſons, bodies politick, or corporate, &c. 


The Act ts long, and need not here be rehearſed. Yet will we peruſe and er- 
plain the ſeveral bꝛanches and parts of the ac. PE dy | 
XEefoze the making ok this ſtatute, in reſpect of that antient pꝛerogative of the 
Crown, that oullum tempus occurrit Regi, the titles of the King were not re- 
ſtrained to any limitation of time; foꝛ that no ſtatute of limitation that ever was 
made, did ever limit the title of the King to any Panos, Lands, Tenements, 
02 Hereditaments, to any certain time. And where many Recozds and other 
Kuniments, making good the eſtate and intereſt of the Subject, either by a⸗ 
bufe-o2 negligence of Dfficers by devouring time were not to be found; by means 
whergof, certain indigne and indigent perſons pꝛying into many ancient titles 
of the Crown , and into ſome of later time concerning the poſſeſſions of divers 
and (undzy Biſhopzicks, Deans and Chapters, and the late Ponaffertes, Chaun- 
fries, fc, of perſons attainted, and the like, have paſſed ſurreptitiouſly in Letters 
Patents, oftentimes under obſcure and general wozds ; the Panozs, Lands, 
Zenements, and Hereditaments of long time enjoyed by the Subjects of this 
Realm, as well Eccleſiaſtical as Tempoꝛal: Now to limit the Crown to ſome 
certain time, to the end; that all the Sabjecs of this Realm, their Heirs and 
Succelloꝛs, may quietly have, hold, and enjoy, all and ſingular Panozs, Lands, 
Tenements, and Þereditaments , which they, their anceſfo2s, oz pzedeceſſo2s, 
o2 any other, by, krom, oz under whom they claim, have of long time enjoyed; 
this Act was made and moved from the Houſe of Commons, the body whereof 
confiFeth of thzee-parts,--Firff, that part which above is in part rehearſed , con- 
ſiſteth on Thee Bꝛanches. 7 
Firſt, Thar the King, his Heirs or Succeſſors, ſhall not at any time 
hereafter, ſue, impeach, queſtion, or implead any perſon or perſons, 
bodies politick or corporate, for, or in any wiſe concerning any Ma- 
nors, & c. Secondlh, Or for ot concerning the revenues, iſſues, or profits 
thereof, Thirdly, Or make any title, claim; challenge, or demand, &c. 
This part is excluſive and negative : and herein fir things are to be obſerved. 
1. This clauſe extendeth to all manner of ſnits,xc.either in Law,oz in Equity. 
2. To all manner of Courts whatſoever. 3. Jt extendeth not only to all manner 
of ſuits, but to all impeachments, queſtionings, impleadings , making ok title, 
claims, challenges oz demands. 4. Under thele woꝛds | right, and title ] not 
only bare rights and titles are compꝛehended, but real eſtates allo. 5. Not only 
ſuits, cc. foz oꝛ concerning any Panoꝛs, qc. but foz oz concerning the revenues. 
illues, oꝛ p2ofits, cc. and this extendeth to the ancient demeans ok the Crown, 
which are mentioned to be reſtrained by an Act of xt H. 4.6. So as all the Writs 
of Scire fac* oz other P2oces upon any Netoꝛd: all imfozmations of intruſion, oꝛ 
charging any man as Baplift: all finding of Dffices, either of intitling the 
Kine, oz of infozmation, are reſtrained, not only within theſe wozds | impeach or 
queſtion] but alſo within theſe wozds | or make any title, claim, challenge, 
or demand] which are large and beneficial woꝛds, and all the other ſuits, _ 
| a 


& 


N Cap. 87. Againſt Concealors; 

what kind oz nature loeber. But this Negative clauſe muſt have Four in⸗ 
cidents, 1. The Kings right and title muſt accrew unto him above th2ees 
ſcoꝛe years paſt beloꝛe the Nineteenth day of Febzuary, in the 21 year of King 
James, which was the day of the beginning of this Parliament. The reaſon 
hereof was; that if any title of eſcheat , fozfeiture, cc. accrewed within three⸗ 
ſcoze years, then it ſhould be out of this Act: fo2 generally the time of limita⸗ 
tion to bar the King was thꝛeelcoze years , but ſuch right and title muſt now be 
in efſe. 2. Unleſs the King or his Progenitors, &c. or any, under whom he or 
they claim, have been anſwered by force and vertue of any ſuch right or ti- 
tle to the ſame , the rents, revenues, iſſues, or profits thereof within thre2ſcore 
years, & c. In this branch theſe wozds ¶ by force and vertue of any ſuch right or 
title] were materially added ; fo2 otherwiſe if the King had been anſwered the 
rents, revenues, tc. by reaſon oz pꝛetert of Mardſhip, pꝛimer ſeiſin, ertent, oz 
the like, it might have made a doubt whether ſuch an anlwering of the reve⸗ 
nues, cc. had been within this Act ; which doubt is cleared, that it muſt be by 
foꝛce o2 bertue of any ſuch right oz title, whereby the King impeacheth the 
fate of the ſubject, 3. Or that the ſame have been duly in charge to his Ma- 
jeſty, or to the late Qeen Elizabeth within the ſpace of threeſcore years. Du⸗ 
ly in charge in ſudgement of law, is the roll of the pipe: foꝛ although a note be- 
fo:e the Auditoz oꝛ any other may be a mean to bzing it in queſfion , and to be 
put in charge, yet that is not in judgement of law ſaid fo be duly in charge, 
unleſs it be in charge in the pipe. 4. Or have ſtood in ſuper of Record within 
the ſaid ſpace of threeſcore years. It cannot ſtand in ſuper , unleſs the thing in 
quefffon were befo2e duly in charge. 

But there is a good Pzoviſo added towards the end of this Act, viz.-that no 
putting in charge», or ſuper, or anſwering of the farm rents, revenues, or profits, 
&c. in four caſes ſhall be within this Act, viz. By force, colour or pretext of any 
Letters Patents of concealments : They were called Letters Patents of conceal- 
ments, becauſe either they had a clauſe befoze the habendum : quæ quidem ma- 
neria nuper fuerunt à nobis concelata, ſubtracta, vel injuſte detenta, oz to the 
like effect; oz elſe a Pꝛovilo after the habendum to the like effec; Letters Pa- 
tents of concealment were granted in Queen Maries time; and the firlf that J 
find, were granted to Dir George Howard: and in all ſucceeding Acts of Par- 
liament of confirmation of Letters Patents, Letters Patents of concealments 
are excepted, | | 

2. Or defective title. By Letters Patents palled by the warrant of sertain 
Commiſſioners under the Great Seal foz compoſitions of defective titles, pꝛe⸗ 
tending the ſame to be fo2 the kings benefit, and ſafefy of the ſubject , in which 
Letters Patents no woꝛds of concealment, xc. are mentioned, but pet upon the 
matter, they were ſuppoſed to be concealed, cc. from the Crown, - 

3, Or of the lands tenements or hereditaments of charge, This waz anew 
device to have a Certificate , that they were not in charge, and then fo take a 
grant from the King, koz a very ſmall compoſition , c. And theſe were but in- 
ventions and ſubtil devices to deceive the Ring, fo rob him of his tenures, 

and to the infinite veration and trouble of the ſubject , all which milchieks are 
now remedied by this Act, | 

4. Or by force, colour or pretext of any Commiſſion or other authority to find 
out concealments, defective titles, or land, &c. out of charge. This was a neceſs 
ſary clauſe to be added, fo2 of this kind there were infinite numbers. 

Out of this firlt part all Liberties and Franchiſes be ercepted, 


C And that every perſon and perſons, bodies politick and cor- 
porate, their heirs and ſucceſſors, and all claiming from, by, or under 
them, or any of them, for and according to their ſeveral eſtate and in- 
tereſts, which they have, or claim to have in the ſame reſpectively, 
ſhall hereafter quietly and freely have, hold and enjoy againſt his Ma- 
jeſty, his heirs and ſucceſſors, &c. 3 

8 . Ec This 


The 2 part. 
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198 


The; part. 


Againſt Concea lors. Cap. 87. 

This is the lecond part of the body of the Act, and as the firſt part is Negd- 
tive and ercluſive of the right and title to the King, ſo this part is Aﬀirmative, 
and effabliſhing the eſtate of the ſubject, _ =. | 

The miſchief befo2e this ſtatute was in two loꝛts, viz. either when the King 
bad any eſtate veſted , oꝛ continued in him; oz where the King had but a bart 
right. Foz example , the Kings tenant ſeiſed of Lands, cc. in fee is attainted 
of felony, and dieth, the King hath a real eſtate in him: but if befoze the felony 
the Kings tenant were dillciſed , and after it attainted, and dieth, now hath the 
King but a bare right. In both theſe caſes, & fic in ſimilibus, the ſubject is pꝛo⸗ 
vided foz by this Act , both by the firff part, and by this allo: fo2 where in this 
part it is laid, according to their and every of their ſeveral eſtates and intereſts 
which they have or claim. If they have an eſfate , and the King but a bare right 
oz title, then are they within theſe woꝛds [which they have] and if the King hath 
a real eſtate in him, then are they within theſe wo2ds | or claim] ſo as the res 
medy is applyed to both the miſchiefs. Again, the woꝛds in this part are further, 
{have held, or enjoyed], That ts, where the ſubject hath an eſtate , and the King 
but a bare right oz title; | 


C4 Or taken the rents; iſſues, revenues; or profirs- thereof.] 
Zhele woꝛds ertend to all caſes where the real eſtate is in the Bing: Hereby 
is underſfood the acual taking of the rents, iſſues , revenues o2 p2offts by one 
that claims an intereſt in the land: fo2 albeit the King may in law charge him 
as Bailiff, yet without queſfion, de facto, he did take the rents, iſſues, revenues 
and pzofifs, and that ſufficeth to anſwer the letter and meaning of this Ac, 

Pozeover, the woꝛds of this part are, [ Againſt him, his heirs, Succeſſors] So 
as admit in the caſe put befo2e, the Kings tenant being difſeiſed, as is afozeſaid, 
befo2e his attainder of felony, that that dilleiloꝛ had been diſſeiſed, oꝛ had moztga- 
ged the land befoze this ſtatute, this Act in this caſe barreth the King of his right 
& title, # to that end wozketh upon the ſfate of the Dilleiſo2 02Boztgagee; but yet 
the firſt Diſſeiſoꝛ oꝛ Moꝛtgagee fo2 the condition perfozmed oꝛ bꝛoken may re- 
enter; fo: the woꝛds of this part be [ againſt the King, his heirs and ſucceſſors } ſo 
as the bar is only againſt them: and every ſabfect ſhall take benefit of this 
Act, foz the Kings right and title is thereby utterly barred : and there is a ſa- 
ving hereafter in this Act to all perſons, t other then the King, ge. all ſuch right 
#c,as they ought to have had befoze this Ad. HD 

This part ertendeth not to liberties and franchiſes. _ 

Now followeth the third part of the Purview of this Act. 

And furthermore, that every perſon and perſons , bodies Politick 
and corporate, their heirs and ſucceſſors, &c, ſhall quietly and freely 
have; hold, and enjoy all ſuch Manors, &c. as they now have, 
claim, and enjoy, &c. againſt all and every perſon and perſons , their 
heirs and affigns having; claiming , or pretending to have any eſtate, 
right, title, intereſt, claim or demand whatſoever, &c. by reaſon, or 
colour of any Letters Patents; or grants upon 1 of Conceal- 
ment, or wrongful detaining, or not being in charge, or defective 
titles, or by, from, or under any Patentees, &c. of or for which Ma- 
nors, &c. no verdict, & c. 

This part ſecures the ſubject againſt the lub ject, viz. againſt Patentees and 
Grantees of concealments, defective titles, oz lands not in charge, and all clai- 
ming under them, A beneficial Law both fo2 the Church and Common⸗wealth, 
tn reſpect of the multitude of Letters Patents and Grants of theſe natures and 
qualities, and many of them of large extents and in general wozds , and had 
paſſed through the hands of many indigent and needy perſons, ec. | 
. part extendeth to Liberties and Franchiſes, which the kozmer two parts 

nots 79 

The 


„ Cap:. 88. Againſt Vexatious Informers;. 191 
The two firff-P2oviſoes ars plain, and in effect are included in the body of | 
the Act, The letond P2oviſo was neceſſary to pꝛeſerve tenures :-the-ſaving 
needeth no explanation. The third Pꝛovilo is particular and ebident. The 
fourth Pꝛ0 bio, Provided alſo, and be it enacted, that where any Fee- Farm 
Rent, &c. This waz added foꝛ the pꝛeſerbing ot the Rings fee⸗farms and rents 
vut of ſuch Panozs, #c, which are eſtabliſhed and made ſure by this Add. Foz 
example: King E.6. did grant the Panoz of D. which came to him by the fta- 
tute of Chanteries, to I. S. and his hetrs, reſerving a fee-farm, oz any other rent, 
which grant fo2 ſvme imperfection was inſufficient in the law to paſs the ſaid- 

Wanoz , and pet is eſtabliſhed and made ſure by this add. This P2ovifo- ma- 
keth good the fee⸗farm oz rent to the King, if he hath been anſwered the ſame by 
the greater part of ſirty years laſt paſt. 

The laſt Pꝛoviſo is particular and evident. | . 

Df the benefit of this Act the pooz do participate, as well as the rich, foz 
hereby ( amongſt other things) above an hundzed Lay Hoſpitals having had 
Pꝛieſts within them in thoſe dayes to pꝛay and ſing foꝛ ſouls, cc. (if need were) 
are eſtabliſhed againſt all verations, and pꝛetences of concealment. . 

See an excellent Act made againſt theſe Hatpyes, oz Heluones, that undet ob⸗ See 39 El. e. 23 
ſcure woꝛzds endeavoured ſurreptitiouſly in a Patent of concealment to have which is worthy 
ſwallowed up the greateſt part of the poſſeſſions of that ancient and famous ** Þ< read. 
Biſhopꝛick of Noztyich,which by the induſfry and pꝛolecution of the then Attozs inen caſe ar large 
ney General was overthzown , and yet fo moze ſurety in a: matter of ſo great 163,62 cap. Core 
weight pꝛeferred a Bill in Parliament foꝛ effabliſhing of the Biſhopzick, which itory Courts, Kc. 
in the end paſſed as a law, Anno 39 El. ubi ſupra. TR SS 


Triſtius haud illis monſtrum, nec ſævior ulla 

Peſtis & ira Dei ſtygiis ſeſe extulit undis: EE 

Virginei volucrum vultus, fœdiſſima ventris | ; 
Prolavies, uncæque manus, & pallida ſemper 

Ora fame. 
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Againſt Vexatious Relators, Informers, & 
Promooters upon Penal Statutes. 


Statutes , for which any common Informer or Promooter may Jae. Reg. ca. 4. 
lawfully ground any popular action, bill, plaint, ſuit or infor- 

mation, & c. ſhall be commenced, ſued, proſecuted, &. before the 

Juſtices of Aſſiſe, Juſtices of Niſi prius, & c. in the Counties where 

the offences were committed, and not elſewhere. | ren 

. Whereas a good and piofftable law was made in the 18 pear of Queen 18 El. ca. f. 

Eliz. foz the eaſe and quiet ot ths ſubject ; and fo the regulating of Infomers 

upon penal ſtatutes, inflicting cozpozal puniſhments in certain caſes upon them. 

And whereas two other good Laws were made foz the ſame ends, the one in 28 El. ca. x. 

the 28 year, and the other in the 3x year of the ſaid late Queens reign, which 31 El. ca. 10. 

yet ſtand e remain in foꝛce: yet thels Acts did not meet with all the miſchiefs 

and grievances offered to the ſubject by the Nelatoꝛs, Jnfozmers and Pꝛomoo⸗ 

ters , (turbidum hominum genus) but theſe four miſchieſs and grievances re⸗ 

n C 6 2 F irſt, 


1 Hat all offences hereafter to be committed againſt any Penal Statutum de 
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13 E. 1. Sar. de 
Winton, 


Ageinſt Vexatious Informer. Cap. 38. 
Firtk, many penal lams obſolete, and in time grown apparotifiy impoſſible, 
$2 iriconvenient to be perfo;med ; remained as ſnares, whereupon the Kelatoz, 
ozmer oz Pꝛomoter did ver and intangle the ſubject; Such as were the ta- 
utes made 37 E. 3. cap: 3. concerning the pzices of Poultry, and 34 E. 3. 
cap. 20. concerning tranſpoztation of Coꝛn, and 3 E. 4. cap. 2. concerning 
Con not fo be bzought into the Nealm, and 4 H. 7. cap. 9. concerning the pꝛi⸗ 
tes of Hats and Caps, and 14 R. 2. cap. 7. concerning the paſſing of Tynn out of 
the Realm ; and 15. R. 2. cap. 8. concerning the carriage of Tyan into Calys, g 
4 H. 5. cap. 3: concerning the making Pattens of Aſp, and 4 H. 7. ca. 8. conter⸗ 
ning the pzices of bꝛoad⸗cloth, cc. and 11 H. 7. cap. 2. concerning Uagabonds, 
unlawful games, and Ale-houſes, xc. and one other ſtatute in the 19 year of H. 7. 
ca. 12. concerning thoſe matters, and 11 H. 6. cap. 12, concerning Warchand- 
lers, and the pꝛice of Candles, and 34 H. 8. ca. 7. concerning the ſale of Mines, 
and 28 H. 8. cap. 14. concerning the pꝛices of Wines, and 27 H. 8. Stat. de Mo- 
naſteriis, concerning keeping of houſe and houſholds upon [cites of Ponaſte⸗ 
ries, tc. and 4 H. 7. cap 19. concerning houſes of husbandzy and tillage , and 
7 H.7.cap.t. concerning letting vown of towns, and 27 H.8.cap.22. concerning 
decay ofhouſes & fncloſures, and 5 E. 6. ca. 5. foʒ the maintenance of Tillage,fc, 
and 5 Eliz. cap. 2. fo2 maintenance and increaſe of Tillage, and 14 R. 2. ca. 4. 
8H.6. ca. 23. and 5 E. 6. ca. 7. concerning the buying of Wol, wallen yarn, xc, 
and 33 H. 8. cap. 5. concerning the keeping of great hozſes, the ſtatute of Wins 


theſt. in the time of E. 1. concerning Þarneſs c Armes, Artic. ſuper Cart, c. 20. 


concerning making of Rings, Croſſes and Locks , and 37 E. 3. cap. 7. that mas 
kers of white Veſſel Gould not guild, and 2 H. 5. ca. 4. Stat. 2. that Gold-ſmiths 
Could not take moze then fozty ſix ſhillings eight pence foz a pound of Troy ſil- 
ver quilt,x 2 H. 6. ca.14. that no ſilver ſhall be bought foꝛ moꝛs then thirty ſhil- 
lings the pound of Trop, and 2 H. 4. cap. 6. againff the bzinging in of Coin of 
Flanders, Scotland, c other Fozain Coin, & 13 R. 2. ca. 8. , 4 H. 4. ca.25. con- 
cerning the pꝛices of Hay and Oats ſold by Hoſtlers, and 4 & 5 Ph. & Mar. ca. 5. 
concerning the putting to ſale of coloured Cloth: and another part of the ſame 
ffatufe concerning the myſtery of making, weaving, o rowing of wollen Cloth, 
Ac, and 17 El. cap. 16. fo toleration of certain Clothiers to dwell ont of towns 
cozporate , and many other unneceſſary ſtatutes unfit fo2 this time, about the 
number of threeſcoze are repealed by an Ac made at this Parliament in the 21 
year of the reign of King James, as by that Ac appeareth : And many like Acts 
are not continued, as by the conference between that Act and other fozmer Aas of 
continuance map appear: So as theſe ſnares that might have lien heavy upon 
theſtbjec,by this and other fozmer ſtatutes either are repealed,oz not continued, 
The ſecond miſchief was, that common Inkozmers, and many times the 
Kings Atto2ny dꝛew all Jnfo2mations fo2 any offence , in any place within the 
Realm of England againſt any penal Law fo ſome of the Kings Courts at 
Weſtminſter, to the intolerable charge, veration, and trouble of the ſubject, and 
it was feared that Weſtminffer-HÞall would labour of an Apoplery by dzaw- 
ing up all ſaits unto it, as the natural body doth tabeſcere , when the humours 
of the body are dzawn unto the head, which in the end (if it be not pzevented ) 
turneth to an Apoplery. 
The third miſchief was, that in Infozmations ec. the offence ſuppofed to be 
againſt the penal law, and to be committed in one County, was at the pleaſure 
of the Inkoꝛmer, #c; alledged in any County where he would, where neither 


party no) Witneſs was known, againſt the right inffitution of the Law, that the 


Jury (fo? their better notice) ſhould come de vicineto of the place where the 
kact was committed. | | | | 12 
- The fourth miſchiet was, that in divers caſes the party Defendant in Jtt- 
kozmations oꝛ Actions upon the ſtatute, were dziven to plead ſpecially, which 
was both chargeable and dangerous to him, if his plea were were not bath lub⸗ 
ſcantia and fo2mal allo. 201 3346 ES 5 deer, 

Chele theeemiſchiefs laſt mentioned are expzeliy and abſolufely pzovided 15 


Cap. 88. Aygaiuſt Vex ations Infor merit. 
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5 this Act; which-moved fram the houſe of Commons. And ſo did the Ack of 21 Jac, cap. 28. 


continuing and: rrvibing of divers ſtatutes, and repeal of divers others; 
"The firſt part of the Pur view beginning thus. | 
For remedy whereof be it enacted by the authority of this preſent 
Parliament, that all offences, &c. 

This clauſe conſiſteth upon Thꝛee parts. Firſt, affirmative : and this is di⸗ 
vided into two bzanches, 1. Foz the Inkoꝛmations, xc, It is enaced, that where 
a common Jnfo2mer might befo2e this Act have infozmed upon any penal ſta⸗ 
tute befo2e Juffices of Aſſiſe , Juſtices of Niſi prius, oz Juſtices of Daole-delt- 
very, Juffices of Oier and Terminer, o2 Juſtices of Peace in their general o2 
quarter Seſſions; there a common Infozmer may inkoꝛm, xc. 2. Befoꝛe what 
Judges; this Act appoints no new Judges, but ſuch as fozmer penal laws ap- 
3 viz. the Juſtices befoze mentioned, oz any of them accoꝛding to the foz- 
mer Act. 

The ſecond part is reffrictive , reſtraining any Inkoꝛmation, gc. to be com⸗ 
menced, ſued, c. either by the Attozny Ceneral, oz by an Dfficer, common Jn- 
fo2mer, 02 any other perſon whatſoever , in any of the Kings Courts at Weſt- 
: minſter. So as the Bings Bench, Star-thamber, Chancery, Common-pleas, 
Exchequer , oz Exchequer⸗chamber, cannot receive oz hold plea of any Infoꝛma⸗ 
tion, c. upon any penal ſfatute, either by the Kings Atto2ney, any common Jn- 
kozmer, oꝛ any other perſon whatſoeber: but the matter hall be heard and deter⸗ 
mined befoze ſuch Juſtices as befo2eſaid in the pꝛoper County where the of- 
fence was committed. 

The third part giveth the like P2oces upon every popular Action, Will, Plaint, 
Jnfo2mation, oꝛ ſuit to be tommenced oz pꝛolecuted by fozce, of, oꝛ accoꝛding to 
the purpoꝛt ot this Act, as in an Action of Treſpaſs Vi & armis, at the Com⸗ 
mon Law: but upon no other popular Action, Bill, xc, which is not lued, ac. by 
foꝛce of this Act. 


The firſt part of 
the AR 


The ſecond part of this Ac doth meet with the ſecond of the ſaid thzee mil⸗ 1 = _ pars , 


chiefs, and ſtandeth upon thꝛee bzanches, 

Firſt, that in all Infoꝛmations, xc. exhibiked, xc. either foz the King oꝛ any 
other, c. the offence ſhall be layed and alledged, ec. in the laid County where ſuch 
offencs was in truth committed, and not elſewhere. 

The ſecond bꝛanch is, that the defendant pleadeth the general iſſue, the 
plaintiff oz infozmer upon evidence to the Jury mut pzove two things: Firſt, 
the offence laid in the inkoꝛmation, cc. Secondly,” that the offence was commit- 
ted in that County, otherwiſe the defendant ſhall be found guilty, 

The third bzanch is, that foz mo2e ſurety that the offence ſhall be alledged 
truly in the pꝛoper County where in truth it was committed, no infozmation, xc. 
ſhall be received, filed, oz entred ok Necoꝛd, untill the Infoꝛmer, oꝛ Relatoz hath 
firſt taken a co2po2al oath befoꝛe ſome of the Judges of that Court, which cons 
ſiſteth on two parts: Firſt, that the offence o2 offences laid in ſuch Inkoꝛma⸗ 
fton, Fc. were not committed in any other County, then where the ſame are als 
ledged in the Inkoꝛmation, xc, Secondly, that he believeth in his conſetence, 
that the offence was committed within a year befoꝛe the infozmation on ſuit. 
And this Path is to be entred of Recozd, And this is to be done befoze the In- 
fozmation be received, ffled, o2 entred of Reco2d, 


The third part of this Act meeteth with the laſt miſchief: fo2 by this part 1 third part 
the defendant may plead the general iſus , and give any ſpecial matter in evi- of che Ad. 


dence to the Jury: which matter being pleaded, had been a good and ſufficient 
matter in law, to have diſcharged the defendant, ec. 


This is a very beneficial clauſe, and cleareth many queſtions at the Common ,, 14s f. 21, Kc. 


Law, And where it may be ob jected, that foz want of ſufficient Clerks the pꝛo⸗ 
ceeding accozding to this fafute will be erroneons , and to be reverſed by UWtrt 
of Erroz , ſo as it will deter Jnfo2mers to infoum, tc. and in effec, lay alleep 
all penal lawes. To this it may be anſwered , Firſt, that it ſhall be the fault of 


the Inkozmer himſelf; foz if he infoꝛm befoze Juſtices of Alliſe oz Nifi — 
ey 
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Mic. 29. & 30 El. 


Coram Rege. 


18 Eliz. cap. 5. 
Vi. Lib. 6. fo. 19. b 
Gregories caſe, 


Hil. 36. Eliz. 


Rot. 135. Int. plac, 


Regis, coram 
Rege. Ha mond: 
caſe. 


Trin. 3t Eliz. co- 
ram Rege. Stret- 
tons caſe. 


See hereafter cap. 
105. of Pardons. 
37 H. 6. fo, 4. 
5 E. 4. 3. 

2 R. 3. fo. 12. 

1 H. 7. 3. 


Azainſt Vexatious Iuformers. Cap. 88. 
they habe ſufficient Clerks. Secondly, J perſwade my ſelf, that the other Ju⸗ 
ſkices will in dilcharge ok their conſcience and duty, provide ſaffictent Clerks. 
And laſtly, that few oz no errozs ſhall fall out in reſpec of general pleading, 

The laſt clauſe of this A is this, Provided alwayes that this Act or any thing 
therein contained, ſhall not extend to any information, &c. 

By this clauſe this Act extends not to penal ſtatutes of theſe ſozts : Con- 
cerning 1. Popiſh Recufants foz not comming to Church, 2. Maintenance, 
Champerty, oz buying of Titles. 3. The Subſidie of Tonnage and Poundage, 
Wool, ac. 4. The defrauding the King of any Cuſtom, Tonnage, Poundage, 
Subſidie, Impoſt, oz Pꝛiſage. 5. Tranſpoztation of Gold, Silver, Powder, 
Shot, Punition of all ſozts, Wool, Woolfels, oz Leather, but that every of 

theſe offences may be layed oz alledged tobe in any County at ths pleaſure ofany 
Infozmer. But yet the Infoꝛmer cannot infozm, &c. fo2 any of theſe offences 
in any of the Courts at Meſtminſter, but befoze the Juſfices appointed by this 
Act: foꝛ this clauſe extendeth only foz the laying oz alledging of any of theſe of- 
fences in any County that he will. 

Inter Wideſton & Clark Mayo of Noftingham , the caſe was this. Wideſton 
being arreſted in Nottingham by Pꝛecept in the nature of a Capias, he was 
imp2iſoned in the cuſtody of the Mayoꝛ being keeper of the Gaol within the ſame 
town, and befoꝛe the return of the P2zecept Wideſton offered to the Mayoz ſuf- 
ficient ſurety to appear, ac. and he refuſed to accept the ſame : whereupon Wide- 
ton bꝛought his Action by Bill upon the ſtatute of 23 H. 6. cap. 10. whereunto 
the defendant pleaded the general iſue; and it is kound by verdict againſt the de⸗ 
fendant. In arreſt of judgement it was ſhewed, that by the ſaid ſtatute of 18 Eliz. 
cap. 5. it is pꝛobided, that none ſhall be admitted oꝛ received to. purſue againſt 
any perſon upon any penal ſtatute, but by way of infoꝛmation oz o2iginal acti- 
on, and not otherwiſe : Jn reſpect of the ſaid negative woꝛds it was adjudged, 
that, foꝛ that the ſaid Action was bꝛought by Bill, and not by Inkoꝛmation oz 
Oziginal, Quod querens nihil capiat per billam, See the reit of the ſtatute of 
18 Eliz, concerning Jnfozmers, ki 9-48 ; 

Pou have heard of four viperons Wermin , which endeavoured to have eaten 
out the ſides of the Church and Common-wealth : Thꝛee whereof, viz. the Po⸗ 
nopoliſt, the Diſpencer with publick and p2offtable penal laws foz a pzivate, 
and the Concealers are blown up, and erterminated: and the fourth, viz. the 
Ueratious Inkozmer well regulated and reſtrained, who under the reverend 
Fantle of Law and Juffice inſtituted fo2 the pꝛotection of the innocent, and the 
good of the Common⸗wealth, did ver and depaupertze the Subject, and common- 
Iy the poozer ſozt , foz malice & pꝛivate ends, and never koꝛ love of Juſtice. And 
theſe are woꝛthily placed amongſt the Pleas of the Crown, becauſe it is foz the 
honour and benefit of the Crown, when the Church and the TCommon⸗ Wealth do 
flouriſh in peace and plenty: foz the King can never be pooz, when his Subjects 
are rich, | 

George Hammond infoꝛmed upon a penal ffatute concerning ſhipping of Cloth 
in the name of another, Qui tam, &c. againff Ed. Griffith defendant, Hammond 
the Infozmer died and upon motion made by the Attozney General, it was the 
opinion of the whole Court, that the Attoznep General might pzoceed foz the 
Queens Moiety after the death of the Jnfo2mer. 

Between Stretton , Qui tam, &c. and Tayler defendant , that after a popular 
Action commenced, although the Attozney General will enter an Ulterius non 
vult proſequi; 92 if the defendant plead a ſpecial plea, although the uſe be, that 
the Attoꝛney (to the end that there may be no jugling oꝛ Covin between the Jn- 
fozmer and the defendant ) reply only; notwithſtanding, if the Attoznep Ge- 
neral will not reply, the 3nfozmer may pꝛoceed, and paoſecute fog his part; fo2 
the Inkoꝛmer by his ſuit commenced hath made a popular Action his p2ivate, 

which the King cannot foz the part of the Jnfozmer pardon oꝛ releaſe, And not- 
withſtanding in all the caſes befoze any Aaion oz Jnfo2mation commenced by 
the Inkoꝛmer, but the ſuit remaining popular wherein the King only, — 
5 u 


Cap. 89. Of Foreſlalling, G&G. 136535 
Subjec hath any intereſt , the King may pardon and releaſe the lame: fo; 

after that pardon, no Jafo2mer can infozm tam pro Domino Rege, quam pro 

ſeipſo, acco2ding to the ſtatute, ct. and foz himſelf only in a popular Acton he 

cannot infozm, | 


— 


C4. LXXXIX. 
Of Foreſtalling, Ingroſſing, &c. 


5 | See the | 

IOrißtel, « Farikel, b Foriſtellum, & Fotiſtellarius, derived of two Da- of the lüb 

ron woꝛds, viz. far oz fare ( via oz iter, ) unde fare, foz a paſſage and fare- Sect. 240. 
well, to go oꝛ pꝛoceed well: we have turned far, to for and ſtall, which * 
we retain ſtill, and ſigniſteth interceptionem, oz e impedimentum tranſitus, Dorer. 
hindꝛance oz interception. And the offender is called Forſtellarius, See of 5 Worceſter. 
this offender in the ancient ſtatute: d Nullus Forſtellarius in villa patiatur, qui Scirrepſcꝶ 
pauperum fit depreſſor manifeſte & Totius Communitatis, & Patriæ publicns ini- Civiras. | 
micus, qui bladum, piſces, allec, vel res quaſcunque venales per tertam, vel : _ 1 dall. 
per aquam venientes, quandoque per terram, quandoque per aquam obviando & lib. 4.8 — 
pre cæteris feſtinat, lucrum ſitiens vitioſum, pauperes opprimens, ditiores deci= Britton to. 33 a. 
piens, qui ſic minus juſte illo qui eos apportaverit multo magis vendere machi- 77. a. 
natur. Qui mercatores exterraneos venalibus venientibus circumvenit , offerens 4 Vi. Vet. M. C. 
ſe venditioni rerum ſuarum , & ſuggerit, quod bona ſua carius vendere poterunt, en * 
quam vendere proponebant, & fic arte, vel ingenio villam ſeducit & patriam. Bracizcoribus * 
Primo convictus graviter amercietur: ſecundo ſubeat judicium Pilloriæ: tertio & aliis Victuella- 
incarceretur , & redimatur: quarto abjuret villam. Et hoc judicium fiet de For- riis, & de Foreſtel- 
Rallariis univerſis, & fimiliter de his qui * conſilium aut auxilium eiſdem præſtite- lariis, hic infra. 
rint vel favorem, &c. And his deſcription lee in a later Ad. Dee befoze in the h Wal. 
Chapter of Ponopoliſts. 1 . ee 

Ingroſſator oz Engroſſator, of the Engliſh c French woꝛd, groſſe, that is, great 25. E. 3. c. 3. ſtat. 3. 
62 whole, unde Merchant-groſſier,a Perchant that ſelleth by great oꝛ whole-ſale. 27. E. 3. cap. 11. 
Me remember not that we have read of this wazd ingroſſe] in any Act of Par⸗ f / 
liament, Book caſe, oꝛ Reco2d, but e rarely, befoze the ſaid Act of 5 E. 6. And : E 3 9 
there is an Ingroller by the Common Lawes, who is hereaffer deſcribed. And; 8 8 
there is an Jngroſſer by Act of Parliament, and he is deſcribed by the ffatute 13 Eliz. cap. 25. 
of 5 E. 6. And by that Act a f Regratoz is alſo deſcribed, who is a kind of In⸗ © For che werd 
groſſor, Negratoz is derived of the French wozd Regratement, foz Huckſterv. ge ſee 
But in ancient time both the Jngroſſoz and Regratoz were compcehended un- 77 F. 22 5. Hat. f. 
der Fozeſtaller. | | 2 7 For this — 

It was g reſolved by the Juſtices and Warons of the Exchequer upon confe- ¶ Regator, ] fee 
rence betwirt them, that Salt is a Uicnal, and the buying and ſclling thereof 51 fl. 3. weiglits 
was within the ſtatute of 5 E. 6. foz it was not only of neceſſity of it ſelf foꝛ the . 
food and health of man, but it ſeaſonsth and maketh wholeſom Beet, Poꝛk, ac. = 3 p 
Butter, Cheeſe, xc, and other Uiands. Aud Peryam Juffice ſaid, h Hil. 26 Eliz. 3 H. 6. cap. J. 
in Cõi banco, that ſo it had been lately adjudged, # 7 Regrators or 

i Mic. 6 Jac; in Scaccario, in an Infozmation by Baron againſt Boy, upon Choppers, and 

the ſtatute of 5 E. 6. cap. 14. of Ingroſſers foʒ buying and ſelling of Apples; the joy _—” 
defendant pleaded not guilty, # was found guilty. But the Barons gave judge⸗ = ni. 
ment againſt the Jnfo2mer , and cauſed an Entry to be made in the argent of at Serjeants Inne 
the Recozd , that the judgement was given upon matter apparent to them, that in Fleetſtreet. 
Apples were not within the ſaid Act , foz that the Act is to be intended of vicu- Þ Hil. 26 Eliz. 

al neceſſary fo2 the food of man, the woꝛds of the Act being [ Corn , Grain, 5 — — ﬀ 
Butter, Cheeſe, Fiſh, or other dead victual] which is as much as to ſay, (ok other * py and . 
dead victual of like quality: id eſt , of like neceſſary and common "I. — Int. Baron & Boy. 

srefoze 


P. 18. E. 2. Coram 
Rege Rot. 76, 
South:”. 


Mic 39 & 40. El. 
Reſolution de 
touts les Juſtices. 
* DarCanarius. 
An Ingroſſer by 
the Common law 
deſcribed, 


--Lucrumg; ac- 
quirit eundo, 
Nivis utexiguus 
creſcit eundo 
globus, 


3 E. 2. Action ſur 
leſtat. F. N. B. 
2 50. J. 


43 Afl. p. 38. Tit. 
All. 354. 


Nota, the abatement 
by undue means of 
the Price of our na · 
tive commodities, 
is puniſhable by 
fine and ranſom. 
See 33 F. 3. en. 6. 
13. R. 2. cap. 8. 
Inter leges Ethel- 
ſtani. cap. 12. 


Inter leges Will. 
Conqueſt. fo. 125. 


Asainſt Vixatious Informers. Cap. 83. 


therekoꝛe Apples being rather ol pleaſure then necellity, are not within the laid 
ſtatutes no moze then Plumbs, Cherries, o2 other fruit; and no infozmation 
hath ever been erhibited fo2 ingrolling of Apples, Plumbs, Cherries, oz other 
fruit: but the ſtatute of 2 E. 6. cap. 15. doth foꝛbid conſpiracy of Coſfermongers 
and Fruiterers, and maketh ſuch conſpiracy unlawful, And the laid judgement 
of the Barons was affirmed in a Wait of Trroz in the Crchequer Chamber, 

Venditio Braſei non eſt venditio Victualium, nec debet puniri ficut venditio 
panis, vini, & cerviſiæ, & hujuſmodi, contra formam ſtatuti. But the Act of 5 E. 6, 
hath made cozn, grain, #c, to be victual within that Act. Vide Vet. N. B. 2. part 
23 b. Star, de Piſtof, Braceator, & aliis Victellariis. 34 E. I. 

It was upon conference and mature deliberation reſolved by alk the Juſtices, 
that any Merchant, Subject oz Stranger, bꝛinging victuals oꝛ merchandize into 


this Realm, may ſell them in grols; but that vendee cannot ſell them again in 


groſs, fo2 then he is an * Ingroſler accoꝛding to the nature of the wozd, foz that 
he doth buy in grols, and ſell in groſs, c may be indicted thereof at the Common 
law, as fo an offence that is malum in ſe. 2, That no PYerchaat oꝛ any other may 
buy within the Realm any vietual oz other merchandize in groſs , and ſell the 
ſame in grols again, fo2 then he is an Jngrofer, and puniſhavle , ut ſupra: Foz 
by this means the pꝛices of victuals and other merchandize ſhall be inhaunced, to 
the grievance of the Subject; fo2 the moze hands they paſs thzough , the dearer 
they grow,fo2 every one thirſteth alter gain, vitioſum ſitiunt lucrum. And if theſe 
things wore lawful, a rich man might ingrols into his hands all a commodity, x 
ſell the ſame at what pꝛice he will; And every pzacfice oꝛ device by act, conſpi⸗ 
racy, Woꝛds oꝛ news, to inhaunce the pꝛice of victuals oꝛ other merthanditze, was 
puniſhable by law; and they relyed much upon the ſtatute afozeſaid, N:1'ns for- 
Rallarius &c. which ſee befoze in this Chapter: and that the name of an Jn- 
groller in the reign of H. 3. and E. 1. was not known, but compꝛehended with- 
in this woꝛd | forftallarius ] lucrum fitiens vitioſum; and ingrolling is a bꝛanch 
of foꝛeſtalling. And fo? that forſtellarius was paaperum depreſſor, & totius Com- 
munitatis & Patriæ publicus inimicus, he was puniſhable by the Common Lal, 
They had alſo in conſideration the Book in 43 Af. where it was preſented, that 
a Lombard dtd pꝛocure to pzomote and inhaunce the pꝛice of merchandize , and 
ſhewed how: the Lombard demanded judgement of the pzeſentment koz two 
cauſes. 1. That it did not ſound in fo2eſfalling. 2. That of his endeavour 
o2 attempt by woꝛds, no evil was put in ure, (that is) no pꝛice was inhaunced, 
& non allocatur , and thereupon he pleaded not guilfy : whereby if appeareth, 
that the attempt by woꝛds to inhaunce the pꝛice of merchandize was puniſhable 
by Law , and dtd ſound in koꝛeſtalment: and it appeareth by the Book that the 
puniſhment was by fine and ranſom. And in that caſe Knivet repoz ted , that 
certain people (and named their names) came to Cotelwold in Herefo2dlhire, 
and laid in deceit of the people, that there were (uch wars beyond the ſeas, as 
no Wooll could paſs oꝛ be carryed beyond lea, whereby the pꝛice of UWwls was 
abated 2 and upon pꝛeſentment hereof made, they appeared; and upon their con⸗ 
feſſion they were put to fine and ranſome. See the ſtatute ok 25 H. 8. cap. 2. 
whereby the Lo2ds of the Counſel, Juſtices ccc. oꝛ any ſeven of them, cc. have 
peer to ſet pꝛices on bictuals , and the ſame to be pꝛoclaimed under the Great 
eal. | 
Fo? pꝛeventing of all ingroſſing and fozeſtalling, it was the ancient Law be⸗ 
foe the Conqueſt, Decrevimus porro, ne quis extra oppidum quicquam 20 De- 
nariis carius æſtimatum emat , verum intra portum præſente oppidi Præfecto, alio- 
ve viro fideli, aut ipſo denique Præpoſito regio, in celebri plebis concurſu, & homi- 
num oculis quiſque mercator. 

Interdicimus etiam, ut nullz pecudes emantur niſi infra civitates, & hoc ante 
tres fideles teſtes, nec alia neceſſaria ſine fidei- juſſore & watranto, &c. Item, 
nullum mercatum vel feria ſit, nec fieri permittatur , niſi in civitatibus regni noſtti, 
& in burgis, &c. 

Commiſſio 


» Cap. 99. Againſt Roberaſmen. ä 197 
Commiſſio facta fuit Roberto Hadham ad vendend* blada & alia bona diverſa- Hil. 25 E. 3. coram 

rum Abbathiatum al ienigenatum, qui venit & cognovit, quod vendidit blada Prio- Rege Rot. 13. Buck 

ris de Tickford in garbis in duabas & taſſis exiſtent pro 10 li. quz venditio facta a _ 

fuit contra legem & conſuetudinem regni Angliæ, vendend' in garbis, priuſquam „ 0 

triturat* fuerunt, quod fieri debuiſſet per menſuram poſt eorum triturationem, Ideo in Goves or Stacks, r 

committitur priſonæ, & adjudicatur, quod ab omni officio Domini Regis amoveatur, See 5 E. 5. c. 14. 

& quod finem faciat cum Domino Rege. e is an Ingroſſer 
Obler ve well this judgement, that it is againſt the Common law of England 3 (other 

to lell coꝛne in ſheafs befo2e it is threſhed and meaſured, and the reaſon thereof leaſe of fand ee) 


ſeemeth to be, foz that by ſuch ſale the Parket in effec is fozeſtalled. any corne growing in 
| the fields, &c. 


CAP. XC. 
Againſt Roberdſmen. 


T is an Engliſh Pzoverbe ; That many men talk of Kobin Hood, that never 
ſhot in his Bow: and becauſe the Dtatutes and Recozds hereafter mention⸗ 
edcannot well be underſtood, unleſs it be known what this Robin Hood was 
that hath raiſed a name to theſe kind of men called Roberdſmen, his followers, 
we will deſcribe him, 
This Robert Hood li ved in the reigne of King R. 1. in the boꝛders of Eng⸗ . „i .. 
{and and Scotland, in Woods and Deſerts, by robbery, burning of honſes,felo- — oo 
ny, waſte and ſpoil, and pꝛincipally by and with Uagabonds, idle wanderers, przdonum prin3 
nightwalkers, and d2aw-latches : ſo as this notable thiefe gave not only a ceps, & prædo mi- 
name to theſe kind of men, but there is a Bay, called Robin Yoods Bap, in the ciſfiwus. + 
River of in Poꝛkſhire. And albeit he lived in Yozkſhire, yet men of 
his quality took their denomination of him, and were called Noberdlmen 
throughout all England, | 
Againſt theſe men was the ſtatute of Wincheſter made in 13 E. r. fo2 pze- © 
venting of robbery, murders, burning of houſes, cc. Alſo the ſtatute of 5 E. 3. 3 E. 1. Statut. de 
which reciting the Ratute of Mincheſter, and that there had been divers man⸗ Wincheſt. c. 1. 4. 
llaughters, felonies, and robberies done in times paſf, by people that be called 5 H. 7. fo. 5. 
Roberdſmen, Malters, and Dꝛawlatches, and remedy p2ovided by that Act foz 5 E 3. cap. 145 
the arreſting of them, 
At the Parliament holden 50 E.3, it was petitioned to the King that Ribands Rot. Parl. 30 E. 3. 
and ffurdy Beggars might be baniſhed out of every town. The anſwer of the nu. 61. 
King in Parliament was touching Ribauds; The ſtatute ok Wincheſter and | 
the declaration of the ſame with other * fatutes of Roberdſmen, and fo2 ſach * 5 E. 3. cap. 145 _; 
as make themſelves Gentlemen, and men of Armes, and Archers, if they can- = — . Co 2 
not lo pꝛove their ſelves, let them be dꝛiven to their occupation oz ſervice, oz to vi. — 1 
the place from whence they came. 5 * 
It is p2ovided by the ſtatute of 7 R. 2. that the ſtatutes made in the time of , R. 2. 4. 5. 
Bing Edward, Gzandfather of the King, of Robertſmen, and Dzawlatches, be vid. 39. Eliz. c. 4. 
firmely holden and kept, and further pzobiſton againſt Uagabonds wandꝛing 
from place to place. Dee à law made in the ſirth Parliament ok Queen Mary, 
An. Dom. 1555 in Scotland againſt Robert Hood, Little John, 4c. 


t Eliz. c. 2 
13 Eliz. cape 1. 
28 Eliz. c. 6. 
35 Elix. c. 1, 2. 
3 Jac, c. 4. 

7 Jac. c. 6. 

Lib. 10. 54. the 
Chancelour of 
Oxferds caſe. 


Lib. 11. 56. 57. & c. 


Dr. Foſters 
caſe. 
Lib. 5. f. r; 
Caudries caſe; 
Dier Eliz. fo; 
203, 


Tacitus 


Int. leg. Alveredi 
c. 28. 


Chap. 9 1, 92,9 3,947 


Caft l 
Of Bankrupts. 


Ide in the fourth part of the Inſtitutes. Cap, The Court of the Commillio⸗ 
W ners of 1Bankrupts. 


— — 


CFT. XLS 
Of Recuſants. 


Irft, the Acts ok Parliament that are made againſt them are 1 Eliz. cap. 2. 

23 Eliz. cap. 1. 28 Eliz. cap. 6. 35 Eliz, cap. 1, & 2. 3 Jac. cap. 4. 7 Jac. c. 6. 
Theſe Aces of Parliament are interpꝛeted and expounded by divers judgements 
and reſolutions heretofoze given. Lib. 10. f. 5 4, &c. Le caſe de Chanceleur, &c, 
de Oxford, an expoſition of the ſtatute of 3 Jac. c. 4. Et lib. I 1. fo. 56, 57, &c, 
Docto Foſters caſe, an expoſition of all the ſaid ſtatutes. See Lib. 5. fo. 1. &c. 
Caudries caſe, De Dier 3 Eliz, fo. 203. an expoſition of the ſaid Ad of 1 El, con⸗ 


cerning hearing of Malle. 


CAP. XC III 
Of News, Rumours, &c. 


'& the Seeond part of the Inſtitutes, W. 1. cap. 3 3. Newes. Dee allo in the 
fourth part of the Inſtitutes, cap. Chancery, in the Articles againſt Cardinal 
Wolſey, Artic. 32. Convicia, fi ira ſcaris, tua divulgas, ſpreta exoleſcunt; It you 
ſeek to revenge llanders, you publiſh them as your own ; if you deſpiſe them, 
they vaniſh. * 
de law befoꝛe the Conqueſt was, that the authoꝛ and ſpꝛeader of falſe ru- 
mours amongſt the people had his tongue cut out, if he redeemed it not by the 
eſtimation of his head. 


CAP. XC Iv. 
Of Weights and Meaſures. 


Py _ 


ee the ſecond part of the Inſtitutes, W. 2. cap, 4. and the expoſition upon the 
ſame, | 


C AP. 


CLP. IEF; 
Of Apparell, 


Tvers⸗ Pas of Parliament have been made againſt the exceſs of Appa⸗ 

rell. in thereignof E.3, As 11 E. 3. c. 2. & 4, 37 E. 3. cap. 8,9, 19, 
11, 12, 13, 14. 38 E. 3. cap. 2. In the reign ok E. 4. 3 E. 4. cap. 5. 22 E. 4, 
cap. 1. In the reign of H. 8. 1 H. 8. cap. 14. 6 H. 8. c. 1. 7 H. 8. c. 7. 24 H. 8. 
cap. 13. 33 H. 8. c. 5. 37 fl. 8. c. 7. i & 2 PH. & Mar. c, 2. 4. & 5 Ph, & Mar. c. 
2. 5. El. c. 6. 8 El. c. 11. 13 El. c. 19. Some of them fighting with, and cuffing 
one another, ſome of them expired. But fozaſinnch as thoſe that ſtood in fozce 
were obſolete, and remained but as ſhares to catch oz ver men at the pleaſurs 
of the Pꝛomooter; at the Parliament holden Anno 1 Jac. all Acts o Parliament 
befoze that time made concerning Apparell are repealed, and abꝛogated, and 
ſince that time no Act hath been made concerning Apparell, and ſo ſtandeth the 
law at this day, Three cof'y things there are that doe much impoveriſh the 
fabjecs of England, viz. Coſtly Apparell, coſtly diet, and coffly building. The 
beſt meane to repꝛeſs coſtly Apparell, and the erceſs thereof, is by erample - 


foz if it would pleale great men to ſhew good erample, and to weare Apparell of 


m Jac. R.e. 25. 


Exceſs of Appa- 


rell is beſt cured, 
exempla & vitu- 


the cloth and other commodities wꝛought within the Realni, it would beſt cure perio. 


this vain and conſuming ill, which is a bꝛanch of pzodigality, and herewith 


few wile men are taken. Ik yon will loek ints the Parliament Roll of 2 H. 6. Rot. Parl. 2 H. 6, 


pou ſhall ſee what plain and ffugall Apparell that renowned King HH. 5. after 
he was King did wear: his gown of leſs value then 40. 8. | 
Maena corporis cura, magna animi incuria. 


nu. 30. 


Non induetur mulier veſte virili, nec vir utetur veſte fœminea: abominabilis a+ Deut. +2, 5. 


pud deum, qui facit hoc. 


a Rot. Clauſ. 

9 E. z. m. 26. in 
Dorſſ. intituled 
Ordinatioſuper 
menſuratione fei- 
culorum, 

5 2 E. 6. c. 19. 

5 E. 6. c. 3. 
. 

27 El. c. 11. 

35 El. . 
* Tent 2. Saxon. 
Qui areſine. 
Quadrage ſima. 

c Hereof fee rhe 
4. part of the In- 
ſtitutes, cap. The 
Court of Audi- 
ence, &c. and Fa- 
culties. 

* Vide Britton 

c. 53, and other 
books make mention 
of theſe. 


dLuc.c.21.v.34. 
Rom.c.13. v. 13. 
Eccleſiaſticus 

c. 37. v. 30, 31. 

e Eecleſiaſticus 
31. 20. 


7 Cicero, 


Horace 2. Ser, 2. 


g From whence 
exceſs of drin- 
king in England 
came. 

h From whence 
troops of idle 


England. 

3 4 Jacobi c. 5. 
See I Ja. c. 9. 

7 Ja. c. 10. 

21 Ja. c. 7. an ex- 
cellent law. 

Y Via ſalus ſanis 
* nullam potare ſa- 
I lutem. 


ſerving men came into 


CAT. XVI. 
| E  ; Diet. 


12 was a an Oꝛdinance made by King E. 2. by advice of his Councell 
againſt the exceſs of Diet, but becauſe it had not the ſtrength ok an Ac of 
Parliament, it wrought no effec, | | W 
b t is pꝛovided by ſtatutes made in the reigns ol E. 6 and Quegn Elizabeth, 
that no fleſh ſhall be eaten on Filh⸗ days, viz. Friday, Saturday, Embzing days 
and Uigils, and the time of * Lent ; e and foz licences to eat fleſh on Fiſh-days 
ec. Dee the Pꝛeamble of the Statute of 2 E. 6. c. 19. N 
Embring days, fo called becauſe in foꝛmer times when they faſted they put 
Athes oz Embers on their heads. Job. 2.12. Jer. 6. 26. 2 Sam, 13. 19. And as the 


naturall converſion of the fleſh of the body is to duſt, ſo the ſins of the ſoul ( un⸗ 


— are turned to fire, and this was ſhadowed under Tmbers that ever 
* Theſe Embꝛing days are the week next befoze Qiadrageſima, ſo called, fo; 
that it is the foꝛtieth day befoꝛe Caſter, and is the firſt Dunday in Lent, Do 
Quinquageſima the Sunday fifty days befoze Caſter, Sexageſima ſixty days :be- 
foze Eaſter, and Septuageſima ſeventy days befoze CEaſter. _ 
Bekoꝛe theſe late Acts the eating of fleſh on Fridays was puniſhable in the 
Eccleſiaſticall Court, as yet it is, the juriſdiction being ſaved by the ſaid Acta. 
But there is no Act of Parliament againſt exceſs of diet, foz it is known to 
be ſo hurtfull foꝛ mans body, and lo obſcureth ths faculties of the mind, as the 


underſtanding, memozy, cc. as to men, ſpecially to Chriſtian men, there n&- 


ded no law at all to be made, ever being mindfull of that Caveat, d Attendite 
antem vobis, ne forte graventar corda veſtra in crapula & ebrietate, &c. 

e Vigilia, & cholera, & tortara viro guloſo; Somnus ſanitatis homini parco, 
dormiet uſque in mane, & anima illius cum ipſo delectabitur. The Mozall hea⸗ 
then men by the light of nature agree hereunto, f Tantum cibi & potus adhiben- 
dum eſt, ut reficiantur vires, non opprimantur, 


Accipe tu, victus tenuis quæ, quantaque ſecum 
Afferat, imprimis valeas bene: nam variæ res 
Ut noceat homini, credas, memor illius eſcæ, 
Quæ ſimplex olim tibi ſederit: At ſimul aſſis 
Miſcueris elixa: fimal conchylia turdis: 
Dulcia ſe in bilem vertent, ſtomachoque tumultum 
Lenta feret pituica : vides, ut pallidus omnis 

* Cana deſurgatdubia? —— ; 

Ex plenitudine generantur morbi, qui ſuperant medicorum artem. 

King Edgar permitting many of the Danes to inhabite here (s who first 
bꝛought into this Healm erceſſive d2inking) was in the end conſtrained to 
make a law againſt this exceſs /which never cometh alone  d2iving certain 
nails into the ſides of their cups, as limits, and bounds, which no man upon 


great pain ſhould be ſo hardy as to tranlgrels. 


William of Palmesbury, comparing Cngliſhmen and Pozmans together, 


ſaith, that in his time, the Engliſh manner was ts ſit bibbing whole hours af- 
ter dinner, » and that the Noꝛman faſhion was to walk the ſtræts with great 
troops, with idle and looſe ſervingmen following them, both which were cauſes 
of many diloꝛders and outrages. 


Ak the erceſs of d2inking ertend to the loathlome and odious vice of dꝛun⸗ 


kennels, it is puniſhable by A of Parliament. And to lay the truth, the anci- 
ent Britains were kree from this crime, 


Ecce 


201 


. Chap. 97. Of Buildings, 
Ecce Britannorum mos eſt laudabilis iſte, 
Ut bibat arbitrio pocula quiſque ſuo. 


And the laws againff dzunkenneſs are very new. | 
- Nothing is here laid againſt that great Peacemaker, and b2anch of libera⸗ 
lity, o2derlp hoſpitality, but againſt the dainty and diloꝛderly erceſs of meats 
and dꝛinks, which is a ſpecies of pꝛodigality: foꝛ it is p2ovided by Act of Par- 


liament, that the grace of Yoſpitality ſhall not be withdzawn from the needy, 
Dee the Statute of 37 E. 3. c. 8. againſt erceſſive apparell and diet: but it 
was repealed in the next Parliament, 38 E.3 c. 2. X 


C 
Of Buildings. 


V E have not read of any Ack of Parliament now in fozce made againſt 
the excels ot Building, oꝛ touching the oꝛder oꝛ manner of building; 
but it is a waſting evill, whereunto ſome wile men are ſubject. 

But the Common law doth pꝛohibit any ſabject to build any Caſtle, oꝛ houſe 
of ſtrength imbatteled, gc. without the Kings licence, fo2 the danger that might 
enſue. a Alſo the Common law pꝛohibiteth the building of any edifice to a com- 
mon Nulance, oz to the Nuſance of any man in his houſe, as the ſtopping up 
of his light, oꝛ to any other pzejudiceoz annoyance of him, AÆdificare in tuo pro- 

rio ſolo non licer, quod alteri noceat. 

b In Deuteronomy it is ſaid, Cum zdificaveris domum novam, facies c murum 
tecti per circuitum, ne effundatur ſangais in damo tua, & ſis reus, labente alio, & 
in præceps ruente, 

d J like well the Counſell to a Nobleman, wholoever gave it. Si vis (ait ille) 
ædificare domum, inducat te neceſſitas, non voluptas; cupiditas ædificandi ædifi- 
cando non tollitur; nimia & inordinata cupiditas ædificandi expectat ædificii 
venditionem : Turris completa, & arca evacuata faciunt tarde hominem ſapien- 


tem. 


— 
— 


Adificare domos multas, & paſcere multos, 
ER ad pauperiem ſemita laxa nimis, 
To build many houſes, and many to feed, 
To poverty that way doth readily lead. 

Ok theſe three it hath been truly ſaid: Veſtinm, Conviviorum & Adificiorum 
luxuria ægræ civitatis ſunt indicia, & ſpecies prodigalitatis. 

But by the Common law, and general cuſtome of the Realm, it was !aw- 
full foz Biſhops, Carls, and Barons to build Churches, oz Chappels within 
their Sees: and hereof King John infozmed Pope Innocentius the third (na- 
ming only, honoris gauſa, the Biſhops and Baronage of England, albeit this li⸗ 
berty erfended to all) with requeſt that this liberty to the Zaronage might 
be confirmed. To theſe Letters the Pope made this anſwer, Q10d enim de 
conſuetudine regni Anglorum procedere regia ſereratas per ſuas literas intimas 
vit, ut liceat tam Epiſcopis, quam Comitibus, & Baronibus Eccleſias in feudo ſuo 
fundare , laicis quidem principibus id licere nullatenus denegamus, dummodo 
Dioceſani Epiſcopi eis ſuffragetur aſſenſus, & per novam ſtructuram veterum 
Eccleſiarum juſtitia non lædatur. Mhereas the Baronage had ablolute liberty 
befoze, now the Pope addeth the conſent of the Biſhop: but that addition bound 
not, ſeeing it was againſt the liberty of the Baronage warranted by the Com⸗ 
mon law : and we would not have rehearſed this Cpiſtle, but that it is a pzoof 


W 1.3E.1.C. 1. 


See the 1. part or 
the n = 
Sect. I. fo. 5. 2. 
Vet. Mag. Cart. 
1 part f. 162. 

cap. Eſchaetry, &c. 
14 H. 6. nu. 7. J i- 
cence to the D. of 
G loc. to imbat- 
te! Greenwich. 
Li. 9. f. 54 & 58. 
Li. 5. f. 1 * 

bh Deut. 22. 8. 

c Butlements, 
This was for ſafety 
only. 

da Bernhard, con- 
ſilium. 


Euripides tran- 
ſlited by Sir Th, 
Moor. 


Vide the like in 
the Regiſt. 36. b. 
Prohib, de deci- 
mis ſeperatis. 

In Epiſt. decret. 
Innocent. 3. I. 10. 
p· 2 28. 


Ti. . 
Ret. 13 in banco 
Rich. de Turnys 
caſe, Eborum. 


what the generall cuſtome of the Realm was concerning the building of Chur⸗ 


ches 


Lib. 10. f. 27. 
Le caſe de Sut- 
tons hoſpitall. 
Se: the ſtatute 
39 E'.c.4. 
whereby Autlio- 
rity is given to 
Juſt:c:s of Peace 
to build and erect 
houſes of Cerre- 
ction, &c. 

4 39 El. c. 5. 

3 Car, c. t. 

b Tambo, tumu- 
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c 9 E. 4.14. the 
La. Wiches caſes, 
wife of Sir Hugh 
Wiche. 

Mich. 10 Ja. in 
Communi banco 
Int* Corven & 
Pym. 

Barth, Caſſaneus 
ſo. 3. Concluſ- 
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abraſit, & c. 


d H 7. 12. a. pet 
Huſſy accord. 
Paſch. 10. Jac. in 
curia Com. Stel- 
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5 OF Buildings . Cap. 97. 
thes by the Faronage of England. And albeit they might build Churches 
without the Kings licence, yet could they not eren a ſpiritual politique body ta 
continue in ſucceſſion, and capable of indowment without the Kings licence: 
but by the Common law befoze the ſtatutes of Poztmain, they might have in⸗ 
dowed this fpiritnall body once incoꝛpozated, perpetuis futuris temporibus, with- 
out any licence from the King, o2 any other, | 

And as the law is in caſes of Devotion and Religion, fo it is itt cales of Cha⸗ 
rity: Any man may erec and build a houſe fo) an Hoſpita'l, School. Moz⸗ 
kinghouſe,oz houſe of Co2recion, oz the like, without any licence, foꝛ that is but 
a pꝛeparation, and may be done as owner of the (oy1 ; but by the Common lam 
could not incoꝛpoꝛate anp of them without licence, but now he may, and tnadoww 
them with lands in certain caſes, a by the ſtatutes of 39 El.c.5* and 3 Car. c,r, ag 
in the Second part of the Inſt. in the ei poſition of thoſe ſtatutes it appeareth, 

Concerning the building oz erecting of h Tombs, Sepulchers oꝛ Monu⸗ 
ments foz the deceaſed in Church, Chancell, Common Chappell, oz Church 
yard in convenient manner, it islawfull, fo? it is the laſt wozk of charity that 
can be done fo the deceaſed, who whiles he lived was a lively Temple of the 
holy Ghaft, with a reverend regacd, and Chriſtian hope of a joyfull reſurreci- 
on. And the defacing of them is puniſhable by the Common law, as it appeareth 
in c the book of 9 E. 4. 14. a. And ſs was it agreed by the whole Court,Mich1o Ja. 
in the Common place, between Corven and Pym, And foz the defacing thereof, 
they that build oz erect the ſame ſhall have the action during their lives, (as the 
Lady Wiche had in the caſe of 9 E. 4.) and after their deceaſes, the heir of the 
deceaſed ſtall have the action. Eut the building, oz ere&ing of the Sepulcher, 
Tomb, oz other monument ought not to be to the hinderance of the celebꝛation 
of divine ſcrvice. And in that caſe of Cor ven it was reſolved, that albeit the kree⸗ 
hold of the Church be in the Parſon, pet if a Lozdofa Tannoz, oꝛ any other, 
that hath an houſe within the town oz pariſh, and that he, and all ttoſe wt ofe 
effate he hath in the manſſon houſe of the mannoz, oz other houſe, hath had a ſcat 
in an Ille of the Church, foz him and his family only, and have repaired it at his 
pꝛoper charges, it ſhall bs intended that ſome of his Anceſtoꝛe, oz of the parties 
whoſe eſtate he hath, did build and erect that Ille foꝛ him and his family only 
and therefo2e if the Oꝛdinary endeavour to remove him, oz place any other there, 
he map have a Pꝛohibition. d Jt was further reſolved, that if any man hath a 
houſe in a fown oz pariſh, and that he and thoſe whoſe eſfate he hath in the 
houſe, hath had time out of mind a certain Pew, oz ſeat in the Church main⸗ 
tained by him and them, the Oꝛdinary cannot remove him, (foz pprlcription 
maketh certainty, the mother of quiefreſs) and if he doe, a pꝛohibition [yeth 
againft him, e But where there is no pꝛeſcription, there the D2dinary that 
hath the cure, and charge of ſouls map foꝛ avoiding of contention in the Church, 
oz Chappell, and the moze quiet, and better (crvice of God, and plaring of men 
acco2ding to their qualities and degrees, take oꝛder fo2 the placing of the pa⸗ 
riſhioners in the Church or Chappell publique, which ts dedicate and conſecrate 
to the ſervice of Cod, 

Nota, Funerall erpences accozding to the degree and qualify of the decea⸗ 
ſed, are to be allowed of the goods of the deceaſed, befoze any debt oz duty 
whatſoever, foz that is opus pium, oz charitativum. 

Amongft the people of Almighty God, as it appeareth in the holy Þiſfozy, 
Sepulture was ever had in great reverence, not only of Kings, but of other 
men; as (amongſt many others) good old Barzillai, when he had ercuſed himſelf 
foꝛ not going with the King to Jeruſalem, he concluded, Obſecro ut revertar ſer- 
vus tuus, & moriar in civitate mea, & ſepeliar juxta Sepulchrum patris mei, & ma- 
tris mee, &c, 

Add alſo the mozall Heathens had building and erecting of Sepulchers, oz 
Monuments in great account, as it doth appear by the Seven wonders of the 


wozld, which foz memozy may be erpzelled in theſe few Tecſes, 
1. Pyramides 


» Chap, 97. 


Of Buildings, 


1, Pyramides Memphis, 2. Babylonis mania celſæ, 
3. Templum ingens Epheſi virgo Diana tuum, 

4. Mauſoli Cariæ monumentum, 5. Raraque Pharo 
Turris, 6, Olympiaci ſplendida imago Jovis, 

7. Denique apud Rhodios ſplendentis ſtatua Phæbi: 
Hæc ſeptem mandus mira, viator, habet. 


Beſides the religious, and Chziſtian regard aboveſaid, theſe monuments do 
ſerve foꝛ four good uſes and ends. Firſt, foꝛ evidence, and p2oof of deſcents, 
and pedigrees. Secondly, what time he that is there buried deceaſed. Thirdly, 
fo2 example, to follow the good, oꝛ to cſchew the evill, Fourthly, to put the li⸗ 
ving in mind of their end, foz all the ſons of Adam muſt die. Staturum eſt hos 
minibus ſemel mori. 

Monumentum ſervat alicujus rei memoriam aliter interituram, eamque nobis re- 
præſentat: and therefoze a Ponument is called a Pemoꝛiall. 

Monumentum dicitur a monendo; quicquid enim nos monet eſt monumentum; 
at ſepulchrum, quod nos fumus mortales. 

Cum tumulum cernis, tum tu mortal ia ſpernis: 
Eſto memor mortis, ſiſque ad cœleſtia fortis. 

It is to be obſerved, that in every Sepulcher, that hath a monument, two 
things are to be conſidered, viz. the monument, and the lepulture oz buriall of 
the dead. The buriall of the Cadaver (that is, caro data vermibus) is nullius in 
bonis, and belongs to Cccleſiafficall cogniſance, but as to the monument acti- 
on is given (as hath been ſaid) at the Common law foꝛ defacing thereof, 

In the year of our Lo2d 15 86. and in the 2 8 year of the reign of that gloꝛious 
Queen Elizabeth, was the old gate called Ludgate in the City of London (as 


Stow ſaith) taken down to be new builded: There was found cowched within £ 


the old wall thereof a ſtone, wherein was graven in the Hebrew tongue and 
Characters,“ an Epitaph, ſignifying in Engliſh: This is the Tomb of Rabbi Mo- 
ſes ſon of the illuſtrious Rabbi Iſaac: which certainly was befoze the 23 year 
of the reign of H. 2. Anno Domini 1177. fo; befoze that time all the Jews in 
England were buried within the City of London, and in that year, ſaith Ho- 
veden, Dominus rex pater dedit licentiam Judzis terræ ſuæ habendi cœmeterium 
in qualibet civitate Angliæ, extra muros civitatum, ubi poſſunt rationabiliter, & in 
competenti loco emere, ad ſepeliend mortuos ſuos: prius enim omnes Judzi 
mortui Londonia ferebantur ſepeliendi. | : 

And albeit Churches 02 Chappels may be built by any of the Kings ſubfccs, 
(as hath been ſaid) without licence, vet befoze the law take kuo2wledge of them 
fo be Churches o2 Chapp:1s, the Biſhop is to conſecrate oz dedicate the ſame : 
and this is the reaſon, that a Church, oꝛ not a Church, a Chappell,.oꝛ not a Chap- 
pell, ſhall be tryed, and certified by the Biſhop. 

See fo? this dedicat ion oz conſecration the 43 chapter of Ezechiel, the 23. 
chapter of Geneſis, the 90 Pialme, the 24. 26, 27. 84. and 1 34. Pſalms, the 2 of 
Samuel 6, 10 of St. John, v. 22. fo the end. 

Vide inter leges Edward: Confeſſoris cap, 3. Similiter ad dedicationes, ad Sys 
nodos, & ad Capitula venientibus, &c. in eundo, & redeundo fit ſumma pax. 

We find in ancient times that Uanlts, hollow places, oz ſubſtructions under 
the ground were made by men koꝛ receits, oꝛ receptacles foz keeping of their 
wives, childꝛen, money, and goods ſecret, to avoid violence, and rapine in time 
of hoſtility oꝛ rebellion, and we find no law againſt them, 

Theſe kind of buildings we had from the Germans, as we find if in Taci- 
tus, who treating of the old Germans, ſaith Solent & ſubterraneos ſpecus ape- 
rire, & fi quando hoſtis advenit, aperta populatur, abdita autem & defoſſa aut ig- 
norantur, ant eo ipſo fallunt, quod quzrenda ſunt, They uſe to build Uaults un⸗ 
der the earth, and if the enemy come, he defroyeth all open and above ground, 
but ſuch things as lie hidden in the caves, either they lie unknown, oz at leaſt 
they deceive him, in that he is enfo2ced to find them out. Neither have we found 

| any 
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Of Buildings, Cap.97. 
any licence of the King to make them, noz puniſhment of any that made them 
without licence, and yet many have been made by many ſubjects, ſome whereof 
* we have (cen. 

a We read of Alexander Biſhop of Lincolne, in the reigns of H. 1. and King 
Stephen, a Nozman bo2n, who was, inſanis ſubſtructionibus ad inſaniam dele- 
ctatas. 

b No perſon can build oz erec light-houſes, Pharos, Sea⸗marks oz Beacons 
Without lawfull warrant and anthozity. 

Lumina noctivagæ tollit Pharus æmula Lune, 
In Light⸗houle top is rear d the light, 
As high as the moon that walks by night. 55 

c Pꝛoviſion was made by authoꝛity of Parliament foꝛ building and erecing 
Wlockhouſes, Bulwarks, Piles, and the like, foz without Parliament ſubfecs 
cannot be charged with building d oz erecting of them, and that Ad is expired. 

e The Lo2d of the ſoil may build a Windmill, Sheepcote, Dairp, enlarging of 
a court neceſſary, oz a curtilage in grounds, where men have common of paſfure, 

A man cannot erect any building upon his own ground in the Kings Fozeff, 
but it is a purpꝛeſture, and may either be demoliſhed oz arrented to the Kings 
uſe, c. at a Juſtice Seat. | 

Concerning houſes of husbandzy and tillage, the ſtatutes of 4 H. 7. cap. 19. 
7 H. 8. c. 1. 27 Hf. 8. c. 22. 5 E. 6. c. 5. 5 El. cap. 2. are repealed by the ſtatute of 
21 Jac, ca, 2 8. and the ſtatutes of 39 El. ca. 1 & 2. are expired, foꝛ that they were 
ſo like Labyrinthes, with ſuch intricate windings and turnings, as little oz no 
fruit pꝛoceeded of them, 

g No man can erect an houſe oꝛ building to the Nuſance of any other. 

h See where a man hath any houſe oz mill, cc and having any pꝛiviledge oz 
thing appurtenant thereunto, and pull it down and build anew, where the pꝛi⸗ 
viledge oz appurtenant remain, and where not. 

i Concerning the erecting, ac. of Cotages, ſee the ſtatutes of 31 El. c. 7. which 
could not be reſtrained in ſuch ſozt as they are, but by authozity of Parliament. 

There was a ffatute made Anno 35 El. (when J was Speaker) againſt 
buildings in the Cities of London, oꝛ Weſtminſter, oz within thee miles of the 
gates of the City of London, and againſt the dividing & converting of any dwel- 
ling honſe oz building into divers habitations, and againſt Inmates; but that 
endured but fo2 ſeven years,and untill the end of the next Sefſion of Paaliament, 
which Act, being holden dangerous, was not continued at the Sellion of Pars 
liament holden in 43 El. being the nert Seflion after the ſeven years, and theres 
foze expired with the ſame, In the mean time there was a law made againff 
new buildings, ac. which then was a warrant, and ſince hath been a colour foz 
divers pꝛoceedings in Courts of Juſtice, not obſerving the expiration of that 
law ; but now that law hath long ſince loſt his fozce, and the ancient and Fun⸗ 
damentall Common law is to be followed. 

Sylliva, oz Sulliva fs a woꝛd derived from the Saxon Sylle, and ſignifieth a 
poſte, oꝛ plate fired in the ground: the Saxon wozd is not yet out of ule, foz 

every man knows what a groundſille is. : 

Pera, a Peer, derived from the Latin woꝛd Petra: Plance, of the Engliſh 
woꝛd planks; foz booꝛds o2 tables, in uſe alſo at this day. 

Having ſpoken of erecting ofhouſes and buildings, ec. we will tell you what 
we find in our Books and Reco2ds of Dilapidation, and decay of buildings. 

k Dilapidation of Eccleſiaſtical Palaces,houſes,and buildings is a good cau® 
of dep2tvation, | 

At appeareth by the ſtatute of 4 H. 4. c. 2. that Depopulatores agrorum were 
great offenders by the ancient law, and that the Appeal oz Indicment thereof 
ought not to be generall, but in ſpeciall manner; and pꝛovides, that the offen- 
ders therein might have their Clergy. They are called Depopulatores agrorum, 
fo2 that by pꝛoſtrating o2 decaying of the houſes of habitation of the Kings 


s, dil e towns. 
people, they depopulate, that ts; diſpeople the t Prokibitio 
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Chap. 98. Of Brotbe l. houſes, Stones, &t. 285 
Prohibitio Regis quod Incolæ de villa de Southampton non proſternent domos Dorf, Clauſ. 


ſuas in alias migtraturi regiones. n. 43 E. 3. m. 23. 
Simile pto magna Jermenutha. | ER 
That which may lawfully be pꝛohibited befoze it be done, may be juſtly puni- 21 Rz. wr g. 

Ghed after it be done. | | NE = | 
And herelrith we will clole up this Chapter: that the law doth favour the lup⸗ Firſt part of the 

poztation of houſes of habitation, and uſe foz mankind. Iaſtir, f. 5 4.b.5 9.5; 


CAT ACFEIEE 


De Lupanaribus & Fornicibas, &c. 
Brothel-houſes, Eſtuis, Bordelloes. 


E He keeping of them is againſt the law of God, on which the Common Numb. 25.5: 
law of England in that caſe is grounded. Non offeres mercedem proſti- Peut. 23. 18. 

buli, nec precium canis in domo Dei tui, &c, Quia abominatio eſt uttumq; apud Ee 14. 24, 31. 

Dominum Deum tuum. | 9 3-3- 

And the keeper, ye o2 the, of ſuch honſes is puniſhable by indictment at the Howes meritticugt 
Common law by fine and impzilonment: fo2 although adultery and foznication Lena. Leno, un- 
be puniſhable by the Eccleſtaſticall law.,yet the keping of a honſe of Bawd2ie oz de Lenocinium. 
Stebbes, oꝛ Bꝛothell⸗houle, being as it were a common tinſance, is puniſhable 
by the Common law, and is the cauſe of many miſchicfs, not only fo the over- 
thzow of the bodies, and waſting of their livelyhoods, but to the indangering 
of their ſouls. Foz the miſchiets enſuing hereupon, ſee 11 H. 6. cap. 1, 1 H.7.t. 

6. 12. 13 H.7.6, 27 H. 8, Rot. Parl. 14 R. 2. nu. 3 2. 

King H. d. ſuppꝛeſled all the Stewes oz Bꝛothel⸗houſes, which long had ton⸗ g, rockt. 8. 
tinued on the Eankſide in Southwark, fo? that they were (as hath been laid) Wh 1 
pꝛohibited by the law of Cod, and by the law of this land. And thoſe inkamous Scale 30 — 
women were not buried in Chꝛiſtian buriall when they were dead, no2 permit⸗ 37 Hl. 8. 
ted to receive the rites of the Cbhurch whileſt they lived. 

The woꝛd Eſtuis oz Stewes is French, we having no Engliſh woꝛd fo? it, 

Befoꝛe the reigne of H. 7. there were eighteen of theſe infamous houſes, and . 

H. 7. foꝛ a time foꝛbad them: but afterwards twelve only were permitted, and he wn — 
had ſignes painted on their walls; as a Boares head, the Croſſe-keyss, the Gun, on 
the Caſtle, the Crane, the Cardinals hat, the Fell, the Swan, gc. 

Many wicked and common women had ſeated themſelves in a lane called Ma⸗ 1 : 
ter-lane, nert to the houſe of the Friers Carmelites in Flect-ſtreet: This being 21 f len. 
an open and known wickedneſs, King E. 3, to the end theſe Friers might per⸗ m. 8 
fozme their Nowes, one of which was, to live in perpetuall chattity, took ozder 
foꝛ removing of theſe women. The Recoꝛd ſaith, Rex præcipit Majori Civitatis Eites bez. 
London, quod amoveri faciat omnes mulieres meretrices in venella prope Fuatres e BY 


Carmelitarum in Fleetſtreet inhabitantes. be 
Read 3 Regum c. 14. v. 24. eodem lib. cap. 15. verſe 72, & 4 Regum c. 23, White Fryers, 
verſe 7. : 


And by the Common laty it appertaineth to the Parſball of the Kings Pouſe 7 E.3.f 23, 24 
to free, 02 pzotec the Court from Femes puteins, which is moꝛe particularly er- Fleta l. 2 c.. 
plained by Fleta who ſaith, Mareſchalli intereſt virgatam a meretricibus omnib. Lib. 10. Le cute 
protegere & deliberare, & habet Mareſchallus ex conſuetudine pro qualibet mere- de Narſhalſca. f. 
trice comi infra metas hoſpitii inventa, 4d p:imo die; quæ fi iterum in baliva ſua ins 
veniatur, capiatur & coram Seneſcaallo inhibextur ei hoſpitium Regis, Reginæ, 
& liberorum ſuorum, ne iterum ingrediatur, & gomina earum imbrevientur: 
E e 
: quæ 


206 


Rot. Par. 14 R. 2. 


nu. 32. 


35 H.. Barre 162 


1 H. 7. f. 9 Kc. 


Domeſday. 
Chent. Dover. 


Ib. Ceſtriæ ci- 


Domeſday. 
Huntedoieſc, 
Bracton. 
Fleta. 
Raſtall term. leg. 
Stat. de ex peſit. 
vocab. 
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quæ ſi iterum inventæ fuerint hoſpic* ſequutrices, tunc aut remaneant in priſona in 
vinculis, aut ſponte prædict' hoſpicia abjurentur; quæ ſi autem tertio inventæ fue- 
riot, confiderabitur quod amputetur eis treſſoria, & tondeantur; quæ quidem fi quar- 
ö inveniantur, amputentur eis ſuperlabia, ne de cætero concupiſcantur ad libi- 
inem. | 

14 R. 2. It is enatted that no Efews oz Bꝛothel⸗houſes Could be kept in 
Southwark, but in the common places therefoze appointed. 

So odious and fo dangerous was this infamous vice (the faire end whereof 
ts beggery) that men in making of Leaſes of their houſes, did adde an erpzeſſe 
condition, that the teſſ&. cc. ſhould not ſuffer, harbour, oꝛ keep any Feme puteine 
within the ſaid houſes, xc. | | : 

Dee the caſe of 1 H. 7. the cuſfome of London foꝛ entring into an houſe, and 
arreſting of an Advowtrer, and carrying her to pziſon. In ancient times adul⸗ 
tery and fo2nication were puniſhed by fine and impziſonment, and inquirable in 
Turnes and Lets by the name of Letherwite. Te find in Domesday De a- 
dulterio vero per totum Chent, habet Rex hominem, (i. amerciamentum hominis) 
& Archiepiſcopus mul ierem, (i. amerciamentum mulieris) &c. 

Vidua, ſi alicui ſe non legitime commiſceb. 20 8. emendabit, puella vero 10 s. 
pro conſimili cauſa. 

Adulterium faciens 8s, & 4 d. emendabit homo, & fœmina tantundem, Rex 
habet hominem adulterum, Archiepiſcopus fœminam. | 

But now theſe offences belong to the Cccleſiafticatl Court. 

Legrewita, oz Logrewita, Legergeld, oz Logergeld, of Legre o; Loęre fo; abed» 
and Wite amerciament, by common ſpeech Letherwite oz Lairewite, Lierwite, 
Lotherwite, | 

Childewite is foʒ the Loꝛd fo take a fine fo; his Bondwoman deffled and be⸗ 
cotten with childe. - | 

Baiydry, Lenocinium, unde Ribaydry & Ribaude, i. Impudicus rabula, © - 
Parliam. 50 E. 3, nu.61, of Ribands and Robertſmen. 


De Aſſentatione, Fucologia, Pſeudologia, 
Flattery. 


Liccenar ] Leozopar pepepar ] peapanar Tzover xnamar 
5 habban, & c. Wwhich 3. Lambard tranflateth thus, Aſſentatores, 

mendaces, przdones , & rapaces offenſionem Dei graviſſimam incur- 
rant, &c. | 

The ancient Panuſcript tranſlateth it thus, Seductores, mendaces, rapaces & 
raptores Dei grayem habeant. And both tranſlations do in effect agree, fo2 a 
flatterer is a ſcdncer foꝛ ſome pꝛivate end, by fained pꝛaiſe and humouring of ano- 
ther, whereby he hath an oulcrecuicance of himſelf, his ſtate and actions , Iſti 
ducunt & ſeducunt. | 

The occaſton of making this law was, that King Canutus had been ſeduced 
by flatterers, who had ſhewed him his face and ſfate in a falſe glaſs , making 
foo great a ſhew of his own parts, action, and ſtate, to the end to make him con- 
ceit himſelf to be better and greater then he was, and his adverſaries leſs, then 
in truth they were, Nay, this King by wicked flatterers aſſumed to him Divine 
power and honour : Foz coming from ſea , he let his feet on the ſea ffrond , as 
the ſea was flowing, and commanded the lea not to riſe to wet his Loꝛdly and 
Paſeſfick feet noz clothes: The lea keeping on his accuſtomed courſe , both 
wet his feet and thighs alſo : whereat being ſoze amazed repented his pꝛeſump⸗ 
tion (which he had undertaken by wicked flattery.) | 
And well is the flatferer marſhalled in this law with lyars, thieves, and rave⸗ 
ners; koꝛ the Divine deſcribed flatterers to be thoſe, Qui colunt aliquem , & au- 
ferunt ab eo aliquid temporarii boni. So as it is peccatum viſcatum , it getteth 
away much and giveth ſmoke. 

And the Holy Ghoſt hath ſtyled flattery oleum peccatoris, that is, the oile of 
the inner, v Fox dv, that is, of him that exceedeth others in fin, and doth gf- 
fect greatneſs, that is the head, making it greater and moze pꝛolperous 
then it is, as you map read in the Pꝛophet David: Corripiet me juſtus in mi- 
ſericordia, & increpabit me, oleum autem peccatoris non impinguet caput meum. 


W: find a law befo2e the Conqueſt againff flatterers in theſe wo2ds, 


Whereby he being both a King and a P2ophef, pꝛeferreth the repzoof , nay the 


harp rebuke of the juſt aud vertuous, befoze the ſmooth humouring ok the flat- 
terer (per nomen) of the ſinner ; this oleum peccatoris is mel venenatum, & 
venenum mellitum, and commonly affeceth greatneſs , and is called Lozdbane, 

And again , David ſpeaking of the flatterer ſaith , Bis wozds are ſmoother 
then oile, and yet are they very (wozds. Hæc dicit Dominus Deus, Væ qui conſu- 
unt pulvillos ſub omni cubito manus & faciunt cervicalia ſub capite univerſe æta- 
tis ad capiend' animas, & c. Thus ſaith the Lozd God, Moe to them that ſow 
pillows under all arm⸗holes, and put kerchiefes upon the heads of every age to 
hunt ſouls, They make the King glad with their wickednels, and the Princes 
with their Iyes. In malitia ſua lætificaverunt regem, & in mendaciis ſuis princepes. 

The flattering mouth woꝛketh ruine. And moze Kings and Kingdoms have 
been overthꝛolon by the means of flattery, then by publick hoſtility. And this is 
the cauſe that we have mentioned the laid ancient law foz their puniſhment, 
they be lawfully baniſhed from Pꝛinces Courts, and Dubjecs houſes. 


Ut videat, cæco fit ſimia præda leoni: 
Rex cæcus cernit, cum ſycophanta perit. | 
- | Ee 2 Wha; 


Int. leges Canuti, 
ſo. 106. c. 7. Lam. 
Fatalis magnarum 
poteſtatum peſtis, 
adulatio. 

Semper aſſentor id; 
quad is ad cujus vo- 
lantatem dicitur, 
efle magnum; ut in 
Terentio: magnas 
vero agere gratias 
mihi, &c. ſacis erat 
reſpondiſſe magnas, 
ingenꝛes inquit. 


Pſal. 141, 5. 


Pſal. 55. 22 
Ezec. 13. 18. 


Oſce 7. 3. 


Prev. 26. 29. 
Qu. Curtius. 
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Nota. Enemies to 
lawes puniſhed 
by che lawes, 
4 Rot. Pat. Anno 
17 H. 3 Nos inte- 
gre & firmiter tene- 
bimus jud:cium de 
Huberto de Burgo, 
per Barones datum. 
Speed 18 H.3.5:0. 
b Rot. Parl. 7. E. 2. 
Ne quis occaſio- 
netur per mortem 
Pet. de Gaveſton 
Hil, 318, a. & ibid. 
321. a. 
c Ver, Mag. Cart, 
2 part 44. ib, 50. 
exilium Hugonis, 
& 54. Ne quis 
occaſionetur pro felo- 
niis in proſecutione 
d* Spencer patris 
& (ili. 
d Rot. Par. 11 R. 2. 
nu. 8. &c. 
e Rot. par. 38. H. 6. 
nu. 19. untill 47. 
F Hollenſh. 713. 


a. 30. 

g Hollenſh. 722. 
748. 767. a. 

2 H. 7. 10. 

h Coram Rege 
An. 1 H. 8. In 
information verſ. 
D. Peter & alios. 
The like indi&- 
ment againſt 
Edw. Dudley. 


Tr. 23 H. 8. coram 
rege. Rot. 14. 


Of Flattererss &c. Cap. 39 

Mhat fearful ends flattering Favourites, cozrupto2s of their Soveraign 
Xiege Lo2ds, abuſing their favours in ſubverſion of their laws , have had, ap⸗ 
peareth in our Parliament Rolls, Reco2ds, and Hiſtozies. 

a King H. 3. had Hubert de Burgo Chief Juſtice and Earle of Bent, and ma⸗ 
ny others: but this was his ſafety , that upon juſt occaſion without any great 
grief he could foꝛgo a Favozite, See inthe Pzeface to the ſecond part of the 
Inſtitutes, his counſel to H. 3. to burn Magna Carta. L 8 7 

E. 2. had b Pierce de Gaveſton, the c Spencers, & c. and the Spencers pꝛoceed⸗ 
ings againſt le grand Charter by name (amongſt other things) tending to the 
ſubverſion of law, #c. 

R. z. had d Sir Robert Treſilian Chiek Juſtice, tc. and Robert Earl of Drfoxd 
and Duke ok Ireland, qc. Cen ene WE ER 

H. 6. had e William de Ja Pole Duke of Suffolk, gc. who endeavonred to 
have bꝛought in the Civil laws , which was the occaſion that the Chief Juſtice 
Forteſcue wꝛote in the commendation of the Laws of England, pꝛeferring them 
fo2 the government of this land befoꝛe the Civil laws, This Duke with others 
plotted the death and deſtruction of Hamfrey the good Duke of Glouceſter who 
ever (food in his way, 252 | | 

E. 4. had f William Lo2d Paſtings the kings Chamberlain, and Captain of 
Callice, All theſe came to fearful and untimely ends, | 

R. 3. had g Dir John Catesby one of the Juſtices of the Common Place, and 
Henry Duke of Buck. ec, pꝛivy plotters and counlelloꝛs with R. 3. foz the moſt 
erecrable murder of his Nephews E. 5. and Richard Duke of Pozk. Mhat a 
miſerable end the Duke had, you know : and Juffice Catesby in his journey to 
London, in the Kings high⸗ way had ſubitaneam & improviſam mortem, | 

H. 7. had h Sir Richard Empſon, Edmond Dudley, &c. Sir Richard Empſon 
was indicted, Qyod ipſe conſiliarius excellentiſſimi Principis Henrici nuper Regis 
Angliz ſeptimi Deum præ oculis non habens, ſed ut filius diabolicus ſubtiliter ima- 
ginans honorem, dignitatem, & proſperitatem dicti nuper Regis, ac poſteritatem 
Reęni ſui Angliæ minime valere, ſed ut ipſe magis ſingulares favores dicti nuper 
Regis adhibere 4 unde magnat' fieri potuiflet , ac totum Regnum Angliz ſecundum 
ejus voluntatem gubernare, falſo, deceptive , & proditorie legem Angliæ ſubver- 
tens; diverſos ligeos ipſius nuper Regis , ex ſua falſa covina , & ſubtili ingenio, 
contra communem legem Regni Angliz de diverſis feloniis, &c. indictari fecit, &c, 
per quod plures & diverk populi dicti nuper Regis hiis gravaminibus , & indebitis 
exactionibus multipliciter torquebantur , in tantum quod populi dicti nuper Regis 
verſus ipſum nuper Regem multiplicitet murmurabant, & malignabant, in magnum 
periculum ipſius nuper Regis, Regni ſai Angliz , ac ſubverſionem legum & conſue- 
tudinum ejuſdem Regni, &c. And the like indictment was againſt Dudley, 

H. 8. had Thomas Wolſey Cardinal, Ipſe intendens finaliter antiquiſſimas 
Angliz leges penitus ſubvertere 5 & enervare, univerſumque hoc Regnum Angliæ 
& ejuſdem Regni populum legibus Imperialibus, vulgo dict', Legibus Civilibus, & 
earundem legum Canonibus ſubjugare & ſubducere, &c. 3 

Me will foz ſome cauſes deſcend no lower, Qui eorum veſtigiis ivfiſtype, eorum 
exitus perhorreſcant. | | | 

But that right be done him, who was a faithful favoꝛite and Counſelloz to 
this Ming, we have ſeen a Banuſcript that relateth, that Charles Brandon Daks 
of Suffolk a wiſe and warlike perſon , was foz many years befoꝛe his deceaſe the 
greateſt favorite the King had, upon whom he chiefly relied in all his weightieff 
affairs, This noble Duke deceaſed in Auguſt in the 36 year of the reign of King 
H. 8. After whoſe death the nert time the King lat with his Councel , and miſs 
ſing the good Duke,grievouſly lamented foꝛ him, and ſaid, that when J was of- 
fended with any (as often J was) and acquainted him therewith , that he ever 
endeavoured to mitigate my diſpleaſure , and never ſpake to me evil of any of 
them, And the King looking upon the Loꝛds of bis Councel one after another, 
ſaid, & ſo (my Lo2d) cannot you ſay,peruſing them all thꝛoughout. A royal com⸗ 
mendation of this great Duke , and a great argument of his piety and 2 

tha 


Cap. 100. Of falſe Impriſonmettt. 
that no ſubject had ever the indignation oz diſpleaſure of his Soberaign, by any 
pzivate whiſpering of his. 160 247 | 
We will conclude this chapter with one of our own Miſtozies. . Generaliter 

cunctorum habitatorum terræ peccatis incluſive ordines ſumendo Mendicantium 
ad cumulandum cauſas malorum, &c. iſti poſſeſſionatis invidentes, procerutm 
crimina approbantes, commune vulgus in errore foventes, & utrorumque pecca- 
ta comedentes, pro poſſeſſionibus acquitendis, qui poſſeſſiones renunciaverant 

ro pecuniis congregandis : qui in paupertate gerſeverare juraverant; dicunt bo- 
num malum, & malum bonum, ſeducentes Principes adulationibus, Plebem 
mendaciis, utroſque ſecum in devium pertrahentes, &c. Note what is ſaid, 
that the full heap of the cauſes of Gods vengeance in thoſe dayes, was made up 
by thoſe flattering pꝛeaching Friers. But Parliaments, Palaces of -Pzinces 
and Pulpits ſhould be free from adulation and flattery, - | 


C AP 6 
Of falſe Impriſonment. 


priſonam , and the expoſition upon the lame. _ 
See the Petition of Right , 3 Car, Regis, and Mag. Cart. ca, 29. And it 
is to be obſerved that befoze the Conqueſt it pas thus pzovided. Qui hominem 
Paganum immerentem vinculis conſtrinxerit.,* 10 ſolidis noxiam ſarcito; eum fi 
verberibus affecerit, 20 ſolidorum pazna-eſto ; ſi ſuſperiſury in ſublime rapuerit, 
30 ſolidis culpa penſatur; fi contumelioſe capillum ejus motionis in morem to- 
tonderit, t o ſolidꝰ præſtato; fin caput in morem ſacerdotis raſerit, nec ipſum li- 
gaverit, 30 ſolidos numerato; ſi barbam illi reſecarit, 20 ſolidorum compenſatio 
ſequitor 3 ſi denique ei vinculis conſtricto capillos in morem ſacerdotum abraſerit, 
CCC ⁰•bl ES | 

By wap of addition, hexe it is net᷑ellaty fo be known, hol and by what means 
one that is in pziſon may be diſcharged, Every man that is in p2iſon , either is 
impꝛiloned without lawful Mitymus (whereof we have ſpoken befoze ubi ſupra, 
and how he may be freed from impzilonment in that caſe ) oꝛ with lawful Mit- 
timus. He, that is lawfully impziſoned, is either impꝛiſoned by lawful comman⸗ 
dement, and oꝛder o2 warrant , oz by the Kings Writ + By commandment and 
oꝛder of any Court of Recoꝛd; and this commandment , warrant oz wait is ei⸗ 
ther fo2 cauſes not being treaſon oz felony, miſpꝛiſion of the ſame,noz other pub⸗ 
lick offence oꝛ cauſe, oz inferiour cauſes to theſe; as contempts, pꝛivate aitions 
oz ſuits. It any Court of Recozd commit à man toz a contempt done in Court, 
they may diſcharge him by like oꝛder at their pleaſure ; but if they having au- 
thoꝛity, do commit him fo2 treaſon, felony, oz other crime, oꝛ foz ſuſpition of 
the lame, they cannot diſcharge him, untill he be enquired of, and either indicted 
& acquitted, oꝛ an Janozamus found, and delivered by pzoclamation. a And lo it 
is if any be taken and impꝛiloned by lawful Warrant, o2 the Kings Writ fo2 
treaſon,felony, oz other crime, cc. he cannot be diſcharged by any without legal 
pꝛoceedings (but by the King only.) ne 

b Ak a Uagrant, refuſing to ſerve, had been committed to pꝛiſon upon the ſta⸗ 
tute of 23 E. 3. of Labourers by the Loꝛd of the Town, oz Juſtice of Peace, they 
might have diſcharged him, even as the Chancelour, ec. may commit a man foz 
a contempt befoze him in Court, and diſcharge him again at his pleaſure, 


O the Second part of the Inſtitutes, the ſtatute De 1 E. 2. de frangentibus 
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Anno q R. 2. 
Tho. Wall, p. 281. 


Read the ſtory, and ſe 
the moſt lamentable 
eſtate of thoſe times; 
Note theſe three 
PPP: 


Int. leges Alyers- 
di ca. 31. 4 


4 For bailmenc 
See the ſtature of 
Mag. Cart. ca. 9. 
W. 2. C2. 15. and tlis 
expoſition thereof. 

I & 2 Ph. & Mar. 
Ca. 13. g 

2 & 3 Ph. & Mar. 
ca. 10. 

b 14 H. 6. 8. F. N. 
B. 167. b. 

See 12 H. 6. 3. 

c Mich. 13 Jac. in 
banke le Roy. 

Int. Withers and 
Herly, adiudge 
accord. bY 
27 H. 8. 28. b. 

x R. 2. ca. 12. 

10 H. 7. 3. a. pes 


e It a man be taken by the kings Mrit in an action of debt oꝛ another private v avaſor. 


adton; the Plaintiff may diſcharge the Goaler of him, and ſet him at liberty, 
though he be in execution: but if he be taken in appeal of Death, — 
pe 


13 E. 3. BY, 253. 
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Rape, vc. the Plaintiff cannot diſcharge him, becauſe if is a publick offeace, 
wherein the King bath an intereſt, and he may after Ponſuit by the Plaintiff be 
arraigned at the Kings lutt. | 

There are two great adverſaries to the due execution of theſe lawes (as be⸗ 
* fozebath been touched) eſpecially in criminal cauſes , Præcipitatio, & moroſa 
cunctatio. Pꝛecipitation; a man oz woman to be committed tc p2iſon , and 
within ſo ſhozt a time to bs indicted and arraigned, as it is not poſſible fo2 them 
fo ſend foz, oz pzocurs their witneſtes; this certainly is pꝛecipitation; fo2 the 
law both in real and perſonal actions doth give the the party Tenant oz Deten- 
dant a convenient time without reſpec of perſons to anlwer, cc. much moꝛe it 
— ought to be in caſe of life, Nec unquam in judiciis tantum eminet periculum, 
84 „ quantum parit proceſſus feftinatus : and again, Crebro in deliberationibus judi- 
ren by cia matureſcunt , in accelerato proceſſu nunquam, and eſpecially in caſe of life, 
As foz moroſa cunctatio, froward oz weiward delay ; ſee the Second part of the 
Inſtitutes Glouc. ca. 29. And we Will concluds this chapter with the rule of law, 

Quod in criminalibus, probationes debent eſſe luce clariores. 


Caf. Ch 

© FE. het: 

Of Judgements and Execution. 
125 is derived 3 Jure, & dicto ; & eſt quaſi Jurisditum, and therefoze if 


the judgement be erroneous, both the judegement and execution thereupon, 
and all the fozmer pꝛoceedings ſhall be reverſed by Writ of Erroz ; but if 
the kozmer pꝛoceeding and judgement be good, if the execution be erroneous, 
the execution ſhall only be reverſed © and becauſe the judgement is the guide 
and direction of the execution, we ſhall treat pꝛ intipally of the Judgement, and 
incidently of Execution. „ 
Df Judgements, ſome by the Common law, and ſome by Statute law, and 
ſome by Cuſtome, | „ 0 
If Judgements by the Common kaw, ſome be in criminal cauſes , oz Pleas 
of the Crown , concerning the life of man (whereof we are pꝛincipallp to in-- 
treat,) and of theſe ſome be exp2efſed, and lome implied. Other judgement at 
Common law be in adions real and mixt, of which , fome be ap interlocu- 
toria, and ſome ultima ſeu principalia :*and again, de principalibus , quædam ſunt 
finalia & quædam non ſunt finalia. Df judgements by Statutes, ſome be crimi- 
nal cauſes, and ſome in Common pleas : but judgements by Cuffsme are only in 
Common pleas. A | 
All pleas of the Crown, concerning the life of man, are divided into trea- 
ſon and felony ; and treaſon into Pigh treaſon,and Petit treaſon ; & felony into 
all the ſeveral bꝛanches aboveſaid. And as in the caſe of High treaſon, (as it hath 
| befoze appeared) ſome be far moze hozrible & odious then other, vet (one caſe er- 
6 El. Dier. 230. cepted, as befoze hath appeared) one © the ſame judgement is given foꝛ all. Do in 
See before in the caſes of Petit treaſon, ons judgement is given in all, nay in all the ſeveral caſes 
chapter of treaſon. gf felonp, though ſome be far moze hainous then other, yet all being but felony, 
one and the ſame judgement is given, Dee the judgement and fozfeiture in caſes 
of treaſon, felony, cc. in the ſeveral titles thereof, theſe we will add. 


Judgement in High Treaſon. 


Pl. Com. 387. b. Et ſuper hoc viſis, & per curiam hic intellectis omnibus & ſingulis præmiſſis, 
See Stamford conſideratum eſt, quod prædictus R. uſque furcas de T. 1 trahetur, & 2 ibidem 
124 ſuſpendatur per collum, & vivus ad terram proſternatur, & 3 interiora ſua extra 


Lib. Int. Co. 361. | 
* Sec the book of Judges cap. 19. ver. ult. Confider, conſulr, and give ſentence. 19 H. 6. 47. Trahe, pende, & diſcloſe. 


Btact. lib. 3. fo. 118. b. crimen leſ majeſt, ut contra perſoram ipfins regis ſit preſumptum, quad quidem crimes omaia alia cri- 
miu excrdtrt quoad pen,. Idem lib. 3. fo. 104. b. maketh mention of exegurion, laque & ſeſuri, Patliam, 21 R. 2. inter 
placita Ceron. u. 59. 


dentrem 


Cap.1or, Of JTudgements and Execution. 21t 
ventrem ſuum capiantur, 4 ipſoque viv ente comburantar, & 5 caput ſuum ampute- 
tur, quodque 6 corpus ſuum in quatuor partes dividatur, ac quod caput & -quars 
teria illa ponantur, ubi dominus rex ea aſſignare vult. 1 355 
Implied in this judgement is, Firſf, the fozkeiture of all his Panoꝛs, 35 H. 8. Br, Forfci- 
Lands, Tenements, and Yereditaments in fee-ſimple, oz fee-tail, of whomſoe- cure. 99. 
ver they be holden, Secondly, his wife to loſe her Dower. Thirdly, he hall lofe 
His childzen { fo; they become baſe and ignoble.) Fourthly, he ſhall loſe his po⸗ 
ſterity, foz his blood is ſtained and cozrupted, and they cannot inherit to him, o: 
any other Aunceffo2, Fifthly, all his goods and chattels, qc. And reaſon is, that 
his body, lands, goods, poſteritv, cc. ſhould be toꝛn, pulled aſunder, and deſtroy⸗ 
ed, that intended to tear, and deſtroy the majeſty of government. And all theſe 
ſeveral puniſhments are found fo? treaſon in holy Scripture. 


I Reg,2.28, &c. Joab tractus, &c. Drawing. 
Eſther 2. 22, 23. Bithan ſuſpenſus, &c. Hanging. 
Acts 1. 18. Iudas ſuſpenſus crepuit medius, & diffuſa ſunt viſcera ejus. 111 

c eart, &c. 


2 Sam. 1 8.14, 15. Infixit tres lanceas in corde Abſolon cum adhuc palpi- 
taret, &c. 
2 Sam. 20. 22. Abſciſſum caput Sheba filii Bichri. | Beheaded. 
2 Sam. 4. 11, 12. Interfeceruht Baanan & Rechab, & ſuſpenderunt manus & Quarters hanged ups 
| pedes eorum ſuper piſcinam in Hebron, e 8 
Cozruption of blood, and that the chidzen of a Traitoz chould not inherit, riz. 
appeareth alſo by holy Scripture. FW | 
Pſal. 109. 9,10, 11,12, 13. Matantes transferantur filii ejas, & mendicent, & 4 35 E. 3. 42.b, 
ejiciantur de habitationibus ſuis, Et diripient alieni labores ejus, & diſpereat de Coron. 130. 
terra memoria ejus | Brit, c.8.£.16.b. 
. ; NE LITE | * accord. 
a The judgement of a woman foꝛ High treaſon is to bedzawn and burnt, b degradation. 
b Dir Andrew Harkley Earl of Carlifle, convicted, degraded and attainted of Hil. 18 E. 2. Co- 
freaſon. | ram Rege Rot. 
Judgement in Petit treaſon, where be is convicted thereof by verdiłt - _— Walkogh, 
er confeſ5ion, | 


while he lived. 


| Super hoc viſis, &c. ut ſupra; Conſideratum eſt, quod prædictus R. uſque furcas 19 H. 6.47; 
de T. trahatur, & ibidem ſuſpendatur per collum, quouſque mortuus fuerit. : 88 Cæſar. ante 
But a woman is to have judgement to be dzawn and burnt, as well in cafe o n ee 


1600 annis, what 


of Petit treaſon, as High treaſon, and onght not to be beheaded, oz hanged. the Judgement waz 


De morte mariti, fi compertum eſt uxorem, &c. igne Britanni interficiunt. for Petit treaſon. 
Bra&ton li. 3. f. 105. a, Igne concremantur qui ſaluti dominorum ſuorum infidia- 1 R. 3. f. 4. 
verint, idem f. 104. b. 3 2 5 ” pf 5 my 
Judgement in felony, where he is condidted thereof by verdif POO 
| or confeſſion, 


Et ſuper hoc viſis, &c, ut ſupra, Conſideratum eſt quod prædictus R. ſuſpenda- © E*4.4. a. & b. 


= per collum, quouſque mortuus fuerit. Bracton lib, 3. fo. 104. b. ſpeaketh, De ay . 
aqueo. 


| | 5 tent - of Reports, what 
And it is a marime in law, thet erecution muſt be accozding to the judge- che — before 
ment, Ea quæ in curia noſtta rite acta ſunt, debit executioni demandari debent: the Conqueſt An. 
* and foz expꝛeſs authozity, non licet felonem pro felonia decollate; and pet ſome Wy caſe 
examples are to the contrary. = 5 B 

True it is that the Lozd of Hungerford of Yeytesbury was in 32 U. 8. at- Coram Rege, 

fainted of Buggery, and had judgement to be hanged by the neck, untill he was Rot. 1. Lincoln. 
dead; and pet on the twenty eight day of July in the ſame year was beheaded | 
at the Tower hill. But as true it is, that Thomas Fines Loꝛd Dacres of the See before cap. 
South, in Anno 33 H. 8. was attainted of murder. and had judgement to be han- Murder. 
ged by the neck, untill he was dead, and accoꝛding to the judgement was han- | 
gedat Tibozn, the twenty eight of June in the ſame year. And true it is, that 
Edward Duke of Scmerſct was attainted of felony in Anno 5 E. 6. and had 
judgement to be hanged by the neck untill he was dead, and on the twenty ſes | 
cond 


Deut.2. 1 3; 
Vide Hil. 1 H. 5, 
Rog. Actions caſe. 


9 E. z. Judge ment, 
825. 


Regiſt. 164. E: 
Fecit feloniam 
pre qua utlagatus 


fuit. 


19 H. 6. 2. a; 

Error Fi. 26. 

28 E. 3.91. a. 
6 H. 4. 6. 


JH. 7. 19. b 


Hil. 3. Ja. Coram 
Rege per curiam. 


Asterfoits attaint 
ile meſme le of= 
# EE 
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cond of Febzuary in the ſame year was beheaded at the Tower hill. And as true 
it is, that 3 & 4 Ph, & Mar. the L0zd Scourton was attainted of murder, and 
had judgement to be hanged by the neck, untill he were dead, and accozding t 
the judgement, the ſirt of Farch in the lame year was hanged. 

In caſe of High treaſon, beheading is part of the judgement, and therefo:e 
the King may pardon all the reft ſaving beheading, as is uſually done in caſe of 
Nobility. But if a man being attainted of felony,be beheaded, it is no erecuti- 
on of the judgement, becauſe the judgement is, that he be hanged, untill he be 
dead. In this caſe the judgement doth belong to the Judge, and he cannot al⸗ 
ter it, the execution belongs to the Sherif, cc. and he cannot alter if, And ik 
the execution might bs altered in this caſe, from hanging to beheading, by the 
ſame reaſon it might be altered to burning, ſtoning to death, c, To conclude 


this point, Judicandum eſt legibus, non exemplis, and Judicium eſt Juris dictam 


& Executio eſt executio Juris ſecundum Judicium. 

The fozfeiture in caſe of Petit treaſon.and felony (which is implied in the 
— is all one, which you may read in the Furſt part of the Inſtitutes. 
Sect. 747. | a 

Quando peccaverit homo, quod morte plectendus eſt, & adjudicatus morti ap- 
penſus fuerit in patibulo, non permanebit ejus Cadaver in ligno, ſed in eadem die 
ſepelietur. And the reaſon that Divines ygld hereof is, fo) that by the erecution 
of the judgement by death, the law is ſatfsfted, and abhozreth cruelty, and in that 
caſe, Mors dicitur ultimum ſupplicium. 8 

And herein this is obſervable, that in Treaſon and Felony, the judgement is 
only of the fatall and coʒpoꝛall puniſhment; and nothing of the fozfeiture, Whicy 
is implied, but in Common Pleas the judgements are maze particular. 


ement in Appeal, when the Def exdant joyning battail is 
78 Tanquiſbed in the field, &c. | 
If the Defendant in Appeal be vanquiſhed in the field, the Kecoꝛd rectfeth 
the vanquiſhing in the fleld. Ideo conſideratum eſt, quod ſuf. per coll, and ſo 
if is when the Defendant is vanquiſhed and flain in the field, vet the judge- 
ment is ut ſupra, Other wile there ſhould be no eſcheat: le the Second part of 


' the Inſtitutes, W. 1. c. 14. 


Judgement in Treaſon or Felony, whertin neither any corporall 
| puniſhment or forfeiture is expreſſed. | 
In cale of Treaſon o2 Felony, if any perſon be outlaw?d, the judgement 


upon the Exigent at the fift County Court upon default of the party is,Ideo,&c. 


per judicium Coronatoris domini Regis comitatus predi&* utlagatus eft, Which 
wzit being duly returned of Reco2d by the Sherif, the party ſhall have the like 
coꝛpoꝛall puniſhment, and ſhall loſe and fozfeit as much as if he had appeared, xc. 
and judgement had been given againſt him in caſe of treaſon oz felony reſpecive- 
ly, And note that in theſe woꝛds (ideo utlagatur) both the co2pozall puniſh- 
ments and fozfeiture alſo are implied: and if the pꝛoceeding therein, oz the 
judgement be erroneons, and upon his appearance upon the Capias utlagatum, 
if it appear fo the Court (whereof any man, as amicus curiæ, may inkozm the 


Court) that the party may either avoid the outlawry againff him by wzit of 


erroꝛ, oz by plea, the Court onght not to award execution againſt the party, but 
allign him oꝛ her countell learned, and require him oꝛ her by their advice, either 
fob2inga wit of erroꝛ oꝛ plead:but if the party refuſe fo bzing his wit of erro; 
oz plead after convenient time be given, if the outlawꝛy be erroneous and not 
void, the Court may award execution. And lo if was reſolved, Termino Hil, 
Anno 3 Jacobi Regis, by the whole Court in the Kings Bench, and divers pꝛeli⸗ 
dents thereofſhewed in the reigns of H. 6. E. 4. and one in the reign of Queen 
Eli. which we ſalv ; foz as long as the attainder by outlawꝛy ſtandeth in fo:ce, 
the party outlawed cannot be dawn in gueſt ion by any-new indictment o2 ap- 
peal foz the treafon, oz felony, foz the which he was outlawed ; foz Autertoitz 


attain 
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attaint foʒ the ſame offence is a good plea to free him from anſwet in that cauſe, Vide 6 E.3.55. in 


albeit the Recodd be erroneons, But if the Attainder oz Ontlawzy be void a- Kiel. 7 . E. 2. Eſch. 
gainſt him, then may he be either arraigned upon the fozmer indiament, oz ap- 1 K. 2. Cor. 387. 


peal, oz newly indicted, gc. if there be cauſe, And therefoze the Judges ate fo 
take due confideration of the whole Kecozd of the Attainder oz Outlawzy; 
that they may be truly info2med of the true ſtate of the cauſe, befoꝛe they award _ | 
execution of death againſt him upon the Outlawꝛy. Read Bracton lib, 3. Tra&, _— . 31. 
2 14. and Britton cap. 13. fo 20, 21. excellently treating hereof, and Fleta Fleta li. . c. 2. 
lib. 1. cap. 27. 
And by the Common law Auterfoitz atcaint, &c. of the ſame felony was a 
good plea as well in an Indidment as in Appeal by the Common law. See 
the Statute of 3 H. 7. cap. 1. concerning appeal of death: ſo as in an appeal of 
death, at the ſuit of the party, Auterfoitz attaint de meſme le mort, is no plea at 
this day, but in caſe of an Jndicment of death at the ſuit of the King, Auter- 
foitz attaint de meſme le mort in appeal is a good plea. Auterfoitz attaint de mur- 
der is a good plea to an indicment, ac, of Petit treaſon of the ſame death, foꝛ in 
effec it hath the ſame judgement, and the ſelf-ſame foꝛfeiture. So likewiſe if 
a man be attainted of man-ſlaughter, it is 4 good bar to an indidment of mur- 
der of the lame death, & è converſo. | | 
By the Common lab if a man were attainted of a felony done by him, and 4«terfoir attaiut 
admitting he were after pardoned, he cannot at the ſuit of the King be impeached dun auter offence; 


foz any felony whatſoever befoze his ſaid Attainder by him committed, koz by *®.E-3: 99-b. Diet 


4 Eliz.Stones caſe, 


the Attainder he was mort in ley; & in that caſe he had the judgement due foz fe- . 46.10 H. 
lony, viz. ſuſ. per coll. But the party may have his Appeal of Robbery, fo2 a Coron. 237. 6 E.3; 
robbery done befoze the felony, whereof he was attainted, becauſe in the Ap- Cor. 394.22 E. 3. 
peal he is fo have reſtitution of his goods, beſides: judgement of death. And Cor. 471. Stanf. f. 
if the party attainted of felony had committed Þigh treaſon befoze his Attain- 72 225: fer 44 
der, he ſhall anſwer to the treaſon notwithſtanding his Attainder of felony, be⸗ * bay os _"_ 
cauſe the King by the trealon was intituled fo have the fo2feiture of all his 1 4.5.6.5. Rot. 
lands of whomloever they were holden, Alſo foꝛ High treaſon there is another Par. 3 R. 2. nu. 18. 
judgement, being an offence of an higher nature but being attainted of ke⸗ 1: Imperial calc, 
lonp, if he commit treaſon afterwards, he ſhall ariſwer thereanto, becauſe it is 
ok higher nature than the felony, but it ſhall not deveſt the right of Eſcheat, 
which lawfully was by the felony veſted in the Lo2ds, contrary to the opinion 
of Juſtice Stanford in that caſe, fo2 the act and offence of the party ſhall not de⸗ 
veſt the lawfull Tſcheat of the Loꝛds: but if a man be attainted of Treaſon,he 
cannot be after attainted of a fozmer treaſon; cauſa qua ſupra, 

Where a little befo2e it is ſaid, that a ſelon by his Attainder is mort in ley, 
it is to be underſfood of ſuch koꝛmer offences as require pœnam mortis: fo not⸗ 
withſtanding the Attainder, his body remains ſabjec to arreſts and erecution __ CER: 
fo2 debts, cc. Vide hic paulo poſt, Truſſels and Preſtals caſe in margine. Albeit — ZI. 308, 
foꝛ felony a man be adjudged to his penance; Pain fort & dure, yet he may be * 
impeached foꝛ any foꝛmer felony, becauſe the judgement is not given fo? the ke⸗ 
lony, but foz his contumacy. 1 g N 

fa man be attainted of Petit Larceny, he may be after attainted of a felo- 

ny, foz the which he ſhall have judgement of death, becauſe it is an higher of- 
fence, and ts to have another fudgement, 


Auterfoitz acquite, and the Fudgement thereupow. 


the later felony, yet may he be arraigned of any fo:mer felony: and ſo it is in b Kc. 
dale ot treaſon, Auterfoitz acquite of treaſon muſt be of the ſame treaſon,foz it ac- 
quitteth no other becauſe he ever remained a perſon able. 

And albeit at this day in an appeal of death, Auterfoitz acquite, upon an in- 


But Auterfoitz acquite, muff be of the ſame felony, and albeit he be acquit of See Stanf. 155.4. N 


dictment of the ſame death is no bar, yet in an indictment ok death, auterfoitz at · 3 H.. ca. f. 15 E. 31 


= 


taint de meſme le mort in an Appeal is a good har. Tit. Coron. 116, 
In an Indiament oz Appeal of death, 7 8 bs found that he killed him in 17 Aff. p. 
* 1 


Po 
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Lib. 4. fo. 44.45» 


And ſo it was ad- 
Judged Mich. 33 & 
34 Eliz. coram Re» 
ge, In an Appeal of 
death between Kx- 
therine Wrote and 
Tho. Wigges. 
Vid. 19 E. 3. Barre 
444. 


Vid. 3 H. 4. fo. 3.1 Is 


Lib. 4. fo. 45. 46. 
Holcrofts caſe. Se- 
cond part of the In- 
ſtitutes, Art. ſuper 
cart, cap. 3. Lib. 


Lib. 4. fo. 40. We- 
therels caſe. Stanf. 
lib. 2 ca. 37. 
Auter fait convict. 
dun auter felony, 
25 E. 3.cap. 5 · pro 
Clero. 


Vid. Paſc. 39 E. 3. 
Rot. 95. Scare fac. 
Dominis mediatis 
& immediatis. 


Stanf. pl. cor. 18. k. l. 
33 H. 8. cap. 20. 


Intr. Co. 5 3,54, &c. 


- diced befoze Commiſſioners of Oier and Terminer, oz any other, and the = 
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his vwn defence; he is acquitted of the felony fo eber. 14 | 

It appeareth in Vauxes caſe, that if a man be erroneouſly acquifted of felony 
by verdict and judgement thereupon given, yet if the Indictment, cc. be inſuf- 
ficient, he may be indiged again fo2 the reaſons and cauſes in that caſe repozted, 
which vou may read there at large, and need not here be repeated: And there- 
unto this we will add, that the reaſon, wherefoze upon an erroneons judgement 
of condemnation, the party (as hath been ſaid) is dziven to his Writ of Erroz; 
and in the caſe of an erroneous judgement of acquital, that no Writ of Erroz 
needeth to be bꝛought by the King, but the offender may be newly indiced, xc, 
is this, that in the cale of condemnatisn, the judgement is, Quod ſaſpendatur, 
&c. which is the judgement of law due foz the offence, and onght to be given 
therefo2e, and can have no other intendment: but in the caſe of Acquital the 
fudgement ts, Quod eat fine die, &c. which map be given as well foꝛ the inſuf- 
ficiency of the indictment, as foz the parties innocency, o2 not guiltineſs of the 
offence, And the Judges of the cauſe ought befoze Judgement to look into the 
whole Kecozd, and upon due conſideration thereof to cauſe it to be entred, Ideo 
conſideratum eſt quod eat fine die; which upon that repoꝛt, and this addition im- 
plied therein, we hold may ſatisfie the ſtudious Reader. 


Auter foitx convidt de meſme le felony devant judgement. 

Fo? this diviſion ſee Holcrofts eaſe befo2e in the Chapter of Murder, and Lib. 
4. fo. 45, 46. where the ſtatute of 3 H. 7. cap. x. is well expounded: and the 
ſecond part of the Inſtitutes Artic, ſuper Cart, cap. 3. & Lib. Intr. Co. fo. 53, 
54» &c. and Lib.4.t0.40.Wetherels.caſe, And Stanford Lib.2.cap.37.in pl. coron. 

*Bekoꝛe the @tatutes of 8 Eltz;.cap, 4. and 18 Eliz. cap. 6, If a man had 
committed divers felonies, if he had been indicted of the laſt, and had benefit of 
his Clergie, he could not have been impeached fo; any of the fozmer felonies, 
albeit fo2 the ſame he could not have had his Clergis: by that Act it is pꝛovided, 
that notwithſtanding the allowance of ſuch Clergie, he may be impeached foz 
any fozmer offence, foz which he could not have had his Clergie. 


Judgement te reverſe, an Oatlawry for Treafox or Felony. ] 


8-4 . 

The judgement to reverſe an Duflawzy of A. B. in caſe of treaſon o2 felony 
in a Writ of Erroz is: Ideo conſideratum eft quod utlagaria prædiẽta ob erro- 
rem prædict & alios in recordo & proceſs* przdi&. compert”, revocetur, adnulle- 
tur, & penitus pro nullo habeatur, & quod prædict. A. B. ad communem legem, & 
_ quæ occaſione utlagariz prædict. amiſit, reſtituatur, &c, & quod ipſe eat ſine 

ie. 1 
Ik the Dutlawzy be avoided by plea, then the Judgement is, Ideo conſidera- 


tum eſt quod prædictus A. B. de utlagaria prædicta exoneretur, & quod ipſe ad com- 


munem legem, & omnia, quæ occaſiene utlagariæ prædict. amiſit, reſtituatur, & 
ea occaſione non moleſtetur in aliquo, nec gravetur, ſed fit, & eat ide quietus. 
Ik A. B. be indicted of treaſon oz felony in the Kings Bench, oz if he be in⸗ 


didment of treaſon oz felony is removed into the Kings Bench: and by Ro- 
ceſs out of the Kings Bench he is erroneoully ontlawed, and ſo returned, 4 
Writ of Erroꝛ may be bꝛought in the Kings Bench foz reverſal thereof. 

And where it is holden by ſome, that if any perſon be attainted of High trea- 
ſon by the Common law,that no Writ of Erroꝛ ſhould be bzought foz the rever- 
ſal of that attainder by reaſon gf theſe wozds bf the Statute of 33 H. 8. cap.20. 
viz And if any perſon or perſons ſhall be attainted of High Treaſon by the courſe 
of the Common law, &c. that every ſuch attainder by the Common law ſhall be 
of as good ſtrength, value, force and effect, as if it had been done by authority 
of Parliament. But the contrary heresf was reſolved at a Parliament holden 
Anno 28 Eliz. that a Writ of Exroz ſhould be maintained fo the reverſal of er- 
roneous attainders of High Treaſon by the Common law: foz that Statute - 

1 33 H. 
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33 H.8.is to be intended of Jawfull attainders by the due courſe of the Common 
law, and not of erroneous og void attainders. And thereupon at that Parlia- Nota, this AR cx» 
ment holden anno 28 Eliz n Ac was made, That no Record of attainder of any _—_ . eg attain- 
perſon or perſons, of or for any High Treaſon, where the party ſo attainted * is or fore the NN 
hath been executed for the ſame treaſon, ſhall be, &c. in any wiſe hereafter rever- where che parry "ve 
ſed, undone, avoided or impeached by any plea, or for any error whatſoever. been executed, and 

* And albeit judgement be given againſt a man in caſe of treaſon oz felony, nc to attainders of 

yet his body is not foꝛfeited to the King, but untill erecution remains his own, 23 afcerwards, 
And therefoze befoze execution, a if he be lain without authozity of law, his king hack in he bo. 
Wife ſhall have an Appeal; foz notwithſtanding the attainder he remained her dy of che attainted be- 
Husband. And after ſuch attainder his body may at the ſuit of a Subject be taken fore execution. 
in execution upon a judgement oꝛ ſtatute, c. And he may be erecuted foz treaſon 35 H.. 
oꝛ felony; notwithſtanding ſuch execution had againſt him, And in an Action of 1227. 8 
debt, oz other Action bꝛought againſt a perſon attainted, he cannot plead the at⸗ cap. 6. 7. 8 
tainder, and demand judgement, if during the attainder he ſhall be put to an⸗ Mich. 38 & 39 El. 
wer: b foz upon conſideration had of the books in 11 Af. 27. 2 E. 4. 1. 4 E. ia communi banco 
4. 8. 6 E. 4. 4. 5 H. 4. 6. 8 Eliz. Dier 245, &c. c it was adjudged that the per- _ Baniſter & Truſ- 
fon attainted ſhould not plead the ſaid plea; but ſhould be put to anſwer, And y; 3 _ 
there is a great diverſity between an attainder of treaſon oz felony,and an entry 34 Eliz. — 
into Keligion; fo2 he that is attainted of trealon oz felony hath capacity, and Rege Rot. 5 3 2. int. 
d may purchaſe lands to him and his heirs, e but ſo cannot he that is entred in⸗Oznel & Truſſel. 
to Religion, And it is againſt a rule in law, that any man of full age ſhould be v 53, Eliz. inter 
reteibed in any Plea by the f law to diſable bis own perſon, g o2 take advan- preſtal — 
tage of his own wꝛong. And if the perſon attainted be beaten o2 maimed, oz a taint de haut * 4 
woman attainted be raviſhed, after pardon they ſhall have an Action of Battery, coram Rege. Vid. 
Appeal of mayme, o2 Rape. Dee Lib. Intt. Co. 247, 248. „ . 

h In antient time a man indicted oꝛ appealed of life oꝛ member, oꝛ impꝛiſon⸗ > ned Pare 
ed, gc. ſhould not be compelled to anſwer at other mens ſuits, but (as befoze it Sec. Car f hows -” 
appeareth) theſe opinions have been juſtly changed, purchaſe, 

1 There was a notable caſe adjudged in the Kings Bench Mic. 26 & 27 Eliz. e Ibid. Sect. 159. 220. 
wherewith J was well acquainted concerning the matters of outlawzy and er- wort in ley. 
roꝛs befo2e ſpoken of, which was in effect as followeth. f Eirſt part Inſt. ſc, 
Ninianus Menvile nuper de Stedwich in Com' Dunelm ar' Anno 1 & 2 Ph. & 2 3.5. 2.12 

Mar. was indicted in the Kings Bench ok High Treaſon, and upon P2oceſs he E.4. 35. r5 E. 4, 5. 
was outlawed, and ſo returned, and his daughter and heir bzought a Writ of a. &c. Lit. 
Erro) in the Kings Bench, wherein two erro2s were aſſigned, 1. That befoze : _ . 122. . 
the Exigent, the 2 Capias with a Pꝛoclamation was awarded to the Sheriff rage eee 
of the County Palatine of Durham, where it ought to have been direced to the Fleta lib. s. c. 6, 7, &c. 
Chancelloꝛ of that County. k Foz that point 30 H. 6.6.36 H. 6.3 5. 1 E. 4. 10. the i Mic.26 & 27 El. 
book of Entries Raſt. fo. 5 2. Stanf. pl. cor. 6 8,69. & 70. Vid. 19 H. 6. 2.31 H. 6. 1 1. Ninian Melvins caſe 
but the Court gave no opinion concerning this Erroz. The other Erroꝛ that '* 3 Bench 
was aſſigned, was that the Sheriff returned upon the ſaid Capias, that at his 45e ce Kea es 
Court holden at the City of Durham the eighth day of July in the ſecond and H.s. cap. 16. 
third years of the reign of King Philip and Queen Mary he made the Pꝛocla⸗ 
mation, #c. and there were no ſuch years : foz Queen Mary began her reian 
the 6 day of July, and the 25 day of July in the 2 year of her reign ſhe married 
King Philip: ſo as between the 2 day of July, and the 25 day of July, the Queen 
wote two years befoze the King. And therefoze there could be no ſuch years as 
8 July Anno 2 & 3. but ſhould have been 2 & 4, And lo was the clear opinion of 
the whole Court. But then it was objected, that by the ſaid Ac of 35 H. 8.mnd 
| Stanfords opinion thereupon, that the attainder by ontlaw2y being an attainder 

by the Common law, it could not be reverſed by Writ of Trroz,ſo2 that the ſaid 
Act of 35 H. 8. was to be intended of lawfull attainders: And after great deli⸗ 
beration the outlaboꝛy of treaſon was reverſed. And J take it, it hall not be al- 
together impertinent, ſure Jam it ſhall not be unp2ofitable to repozt the conſe⸗ . „ 
quent of this reverſal. In the nert Tearm, ſc, Term, Hil. anno 27 Eliz. foz that — 1 
Queen Eliz. had the lands whereof the _ Ninian was ſeiſed in fee: his Wife, * 

t 2 by 
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Vide Lib. 2. fo. 93. 
Binghams caſe. 

See the firſt part of 
the Inſtitutes. Sect. 


35. | 


4 H.7.cap.24, the 
kicſt ſaving, 


a26 E. 3.75.4 H.7. 

fo. 22. & 11 12. 

38 H.6.4 K 12. 21 

E. 4. 23. Dier 29. 

H. 8. fo. 32 pl. g. idem. 

6 Eliz. 228. pl. 45. 

3 Elix. fo. 188. 

E pl. 8. a. Lib 8. fo. 4 2. 

; 43.b.Dr. Druries cale. 
534 H. 6. fo. 2. 


Nota. 


c 26 H. 8. cap. 13. 

5 E, 6. cap. 11. 
Theſe ſtatutes not 
only extend to all 
treaſons by the ſta- 
tute of 25 E. 3 · y the 
Common law, but 
by any other ſtatute. 
Vi. Dier 12 Eliz. fo. 
287. accord. Firſt 
part of the Inſtitutes, 
Sect. 479. 


— 


Of Fudgements aud Execution. Cap. 101. 


by petition of right, which compꝛehended the title of the Wife,# the title of the 
Nueen claimed her dower, which in effec was this: That her i3usband was 
ſeiſed of certain lands in fee, and took her to Mils; and befoꝛe his treaſon 
committed Anno 1 Mariz levied a Fine with P:oclamation to another, whoſe 
eſtate the Queen had by lawfull conveyance therein erp2efſed; t that afterward 
her ſaid Husband was attainted of High Treaſon by outlawzy, ut ſupra, and died 
in anno 4 Eliz. which outlaw2y was the laſt Term reverſed in a Writ of Erroz, 
as is aboveſaid: which Petition being indozſed by the Queen, Soit droit Fait al 
partie, and delivered into the Chancery, Sir Thomas Bromley a man of great 
gravity and fudgement in law, then being Loꝛd Chancelloꝛ of England, by ad- 
vice of all the Judges reſolved theſe four points following, Firſt, that the Pe⸗ 
titioner need not to have any office to find her title, becaule her title ſtandeth 
with the title of the Queen, and the Queen is not intituled by office (which 
the might traverſe,o2 confeſs and avoid) but by conveyance, which the affirmeth, 
Secondly, that a Fine with Pꝛoclamations, and five years paſt after the death 
of the Pusband doth bar the wife of her dower, and that the conulee ſhall take 
advantage thereof, and of the attainder allo. Thirdly, that albeit five years 
and many moꝛe in this caſe were paſt ſince the death of her husband, yet the 
ſaid Fine with Pꝛoclamations did not bar her; becauſe as long as the ſaid at- 
tainder of treaſon ſtood in fozce, ſhe was barred of her dower, and could not 
have any remedy, oꝛ purſue her title, untill the outlawzy were reverſed, and 
then her title of dower did firſt grow due unto her, and therefoze ſhe might 
within five years after the reverſal of the ſaid outlaw2y, purſue her title by the 
erpꝛeſs woꝛds of the ſaving of the Act of 4 H. 7. Fourthly, albeit an attainder 
reverſed by a Writ of Erro2,is as concerning reſtitution to the party by relati⸗ 
on from the beginning become ok no fozce, a and the Recozd fo adnihilated 
thereby, as Nul tiel Record may be pleaded thereunto: yet this relation- ſhall 
never wozk a bar, and conſequently a wꝛong to a ſtranger, but that the truth of 
the matter may be ſhewed, viz. the Necoꝛd, and the reverſal of the ſame : and 
the rather (as ſome ſaid) becauſe the wife could not have any Writ of Erroꝛ to 
reverſe the ontflaw2y, b ſo as ſhe had no mean to purſue her right lo long as the 
onflaw2y remained in koꝛce, which it did untill it was reverſed by erroz. But 
admit the wife had been (in a remote degree of conſanguinſty) heir to her hus- 
band, ſo as ſhe might within five years after the death of her husband have had 
her Writ of Erroꝛ after the death of her husband to reverſe the outlawzy,and to 
enable her-ſelf to purſue fox her dower, and reverſeth not the outlawzy within 
the five years; J hold in this caſe that ſhe ſhall have five pears after this rever⸗ 
ſal, and that within the ſaid ſaving of the Statute of 4 H. 7. foz then did her 
title of dower (as hath been ſaid) firſt grow unto her, and it was not in her 
power to reverſe the outlawꝛy when ſhe would, Aud in this Tearm of S. Hilla- 
ry,Popham Attozney General,acco2ding to the ſaid reſolution of the Loꝛd Chan⸗ 
ceilo2 and Judges, confeſſed the Petition to be true; and thereupon Judgement 
was given, that ſhe ſhould be indowed, and was indowed acco2dingly, 

By the ſtatute of 26 H 8, and 5 E. 6. it is enacted, that all P2oceſs of out⸗ 
law2y againſt any offenders in freaſon, being out of the Realm, oz beyond the 
Seas at the time of the ontlawzy pzonounced, ſhall be as good and effectual as if 
the offenders had been within the Realm at the time of the outlaw2y pꝛonoun⸗ 
ced. See the ſaid Statute of 5 E. 6. cap. 11. that, if the party ontlawed ſhall 
within one year after the ontlaw2y pꝛonounced, vield himſelf to the Chief Ju⸗ 
ſticꝭ of England, and traverſe the ſaid indicment, #c. and thereupon be found 
not guilty by verdic, he ſhall be clearly diſcharged of the ſaid outlaw2y. 


Judgement in cafe of abjuration for felony, whiles it was of force. 
After the flying of a felon foꝛ any kind of felony whatſoever, Sacrilege er⸗ 


cepted, (but in caſe of High Treaſon oꝛ Petit Treaſon a man could never ab- 


jure, becanſe the Cozoner is not allowed by law to be a Judge of thoſe heynous 
crimes) info a Church, ec, fo} ſafegard of his life: and upon his 1 of a 
| ozoner, 
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Coroner , * and his voluntary and particular confeſſion of the felony befoze the 4 6E. 3. 53.in 
Cozoner , making the certain time, the judgement was, Idem A. petiit de præ- Hell Malloms 
fato Coronatore regnum dom Regis Angliz abjurare : Super quo tradito þ ei libro p caſe, | 
ptæfatꝰ Coronatorem, idem A. regnum prædict coram pizfato Coronatore ꝓdict die, Ir — N * 
&c. in eccleſia piædicta abjuravit, in idem regoum nunquam rediturus abſque ſpe- Rege * ge oY 
ciali licentia , & reconciliatione Regis Angliæ, & aſſignatus eſt eidem A. pro tran- ® Hereupon it 
ſitu ſuo extra regnum prædictum Portus de Yarmouth e Cruce in manu ſua dextra 5 called abju- 
poſita , prout lex Angliz eſt & conſuetudo. Nothing is expꝛeſſed in this Judge- ration, becauſe he 
ment but abjuravit regnum , but therein implied, that all his lands, which — to de- 
he had at the time of the felony committed, d ( therefoze the time of the felony dome: meg 
was ſet down in his confeſſion particularly) oꝛ at any time after, eſcheated to the ce the Oath. 
Lods of the fees, and foꝛfeited to the King all his gods which he had at the time Ver, Mag. Carr. 
of his attainder, e the time whereof allo was erpꝛelled certainly, & his blod coz- . Fh fe ent. 
rupted , and other incidents, as in other attainders of felony, only by his volun- be wer "4 
fary and particular confeſſton, In this caſe foz the offence of felony , he ſaved an abjurcd per- 
his life ſo long as he kept himſelf extra regnum, but if he returned, then under len, and nor be 
this woꝛd [abjuravit] is implied Suſ. per collum. Mich. 1 R. 2. Rot. 7. Bedf. rediit let: ar hindred in 
& ſupſend. See the Fiſt part of the Inſtitutes, Sect. 200. fo. 132,133, andthe 9 journey. Et 
Second part of the Inſtitutes rhe. & * 1 tux fuit ſignum 
P tutes, W. I. ca. 20. verbo, f | Forejure le Realm. ] Artic. Cler. ſcryitæ vitæ pe 

cap. 10. & 15. And the law was ſo favourable fo2 the pꝛeſervation of Dancu- ccc leſiara, 5 is 
arp, that if the Felan had been in pꝛilon foz the felony, and befo2e the attainder oꝛ ſomerime called 
conviction, g had eſcaped and taken Sanctuary in Church oz Church⸗vard, c. and x57" 1 &r 
the Gaolers oz others had purſued him, and bꝛaught him again to pꝛilon, upon Hit _ | 

f F : > . . Co- 
his arraignment he might have pleaded the lame, and ſhould have been reſto⸗ r Rege Rot. 20 
red again to the Sanctuary: See moze concerning Abjuration, Mich. 9 E. 3. Coram 4 Pl. Com. f. 262. 
Rege Rot. 84.extra legem poſitus, &c. To conclude this Judgement of Abjuration, *: in Dame Hales 
we take it, that fo; felony h Abjuration is utterly taken away, F02 abjuration Reiter 
of Recuſantsand of Hunters in Parks, gc. we have given but a light touch, tn? po, ont 
becauſe they belong not to our treatiſe of the Pleas of the Crown , no; have we regnus: noſtrm 
ſpoken any thing of abjuration in caſe of Hereſte, quia ſpectat ad alind forum. abjuravit. 

Thus have we ſpoken of judgements, and attainders in caſes of high treaſon, © 5*** Pl. Cor, 
upon berdig, confeſſion, oz nihil dicit, and by outlawꝛy: in caſe of Petit treaſon, 4 1 
upon verdic, confeſſion, oz by outlaw2y : and in caſe of felony, upon verdict , oz — — _ 
confeſſion, oz by outlaw2y, oꝛ by abjuration; foꝛ none can be attainted of Petit 12 E. 2. Eſch. 14. 
freaſon oz felony upon a nihil dicit, oꝛ refuſal to anſwer, but in that caſe the De- E. 2. Fort, 
linquent is to have his puniſhment of Peine fort & dure, which nert falleth to 1, 
be handled. | f a 4 — : 

rejure in 
for abjure, in latin abjurare. 1 E. 3. 17, lib. Int. Raſt, fo. 246 b. pl. 6. g Lib. Int. Raſt. 532. b. ** 11. E. 3. 
ee, ee ae nee _ . _ — 8 are taken away by 21 Jac. ca. 28. — 
atute o 7. cap. is called a hidel or e, becauſe it hi 2 & 4 
19.3. 9, 10. Nunb.- 35. 13. Joſhua 20. 8. Ses 2. part of the —— an nag * hn Cx. 


Peine fort & dure. 

Jn caſe of Petit freaſon oꝛ felony , i when the offender fandeth mute , and | 
refuſeth to be tried by the Common law of the land; See Paine fort and dure in i Firſt part of ce 
the Second part of the Inſtitutes, W. 1. ca. 2. but this holdeth but in caſe of Petit \*\ir. Sect. 545. 
treaſon and felony, Jn caſe of Þigh treaſon, upon ſanding mute, oz a nihil dicit, . cher 
the jndgement afo2eſaid ſhall be given againſt him, as if he had been convicted. A nog 5 

And in doing of erecution , both in treaſon and felony, two things are to be Pier 3 El. 8 
obſerved. Firlf, that it be done by the right Officer, as the Sheriff, oꝛ Parſhal, 13. El. 300. b. See 
fo2 if any other execute the offender , it is felony, Secondly, erecution muſt be before in the chip, 
made by him that is the right Officer accozding to judgement : Fo2 example, g. en, 
k where the judgement is, that the offender ſhall be hanged, he cannot be⸗ dent ipter f 
head him, #c. as befo2e is ſaid. Bracton lib. 3. fo. 104. b. Non alio modo punia- Forlahuns fo, 
tur quis, quam ſe habeat condemnatio. P. 25. R. 2. Coram Rege Rot. 5 8. Lin- when the party 


coln. Non licet felonem pro felonia decollari. arraigned challen- 
geth peremptorily 


above the number of 36. viz, three whole Juries, k 35 H. 6. 57, 58. Vide li. 9. fo, 124. the Lord Zanchers caſo. 
: Judgement 


Bracton. I. 3. f. 15 f. b 
Bricton. fo. 24. a. 
Fleta li. x. ca. 36. 
Bract. li. 3. fo. 104. b. 
makerh mention of 
puniſhment. verbe- 
ribus & virgis. 


* 18 Aſſ. p. 13. 
8 E. Cor. 130. 
141 E. 3+ Cor. 43 I. 


Tr. 4 E. 4. Coram 
Rege Rot. 3. 19 E. z. 
Judgement. 174. 

39 Aſſ. p. 1. 41 A. 25. 
22 E. 3. 13. a. 41 E. 3. 
Coron. 286. 42 Aſſ. 18. 
Stanf. Pl. Cor. 38. c. 
3 Eliz. Dier 188. 


1 & 2 Ph. & Mar. 
ca. 3. obtruncatio 


manus dextræ. 


t El. ca. 6. 


See the x. part of tlie 
Inſtitutes Sect. 159. 


44 E. 3. 36. 


5 E. 3. Cor. 353 


29 E. 3. 9. 
27 Aſſ. 69. 
32 Aff. Pl. 5. 


Stanf. fo, 40. b. 


| Cap. 101. 


Of fudgements and Execution: 
ä Judgement in caſe of Petit larceny. | 
The judgement herein was in ancient time referred fo the diſcretion of the 
Judge, as in Bracton's time, Per faſtigationem, & fic caſtigatus demittitpr. In 
Britons time, ſometime by the Pilloꝛy, ſometime by the loſs of the ear: and 
Fleta ſaith , Eſt enim furtum de re magna & parva, pro minimo tamen latrocinio 
12 denariorum & infra , nullus morti condemnetur; pro hnjuſmodi modicis de- 
lictis inventa fuerunt judicialia Pilloria, & deformitates corporum, ut ſciſſio 
auricularum. | . 
Fut in © ſince the reign of E. 3. no perſon loſt any member foz Petit larce- 
ny, but were ſoinetime puniſhed by impꝛilonment, and ſometime by other pe⸗ 
nance, as whipping, cc. Ik the Delinquent flyeth foz Petit larceny , and ſo be 
found by the Jury, he fozfeiteth his goods, | 


Tudgement in caſe of miſpriſion of High Treaſox. 
That the offender by the Common law ſhall foz this concealment fozfeit all 


his goods, and the p2ofits of his lands during his life, and ſuffer impziſon- 
ment during his life, Vide Stanford Pl. Coron. fo. 38. 1 & 2 Mar. cap. 10. 


Judgement for firiking in Meſtminſter- ball, &c. ſitting the Courts, 
That the offender ſhall be impꝛiloned during his like, fozfeit all his lands, te⸗ 
nements, goods and chattels, & quod manus ſua dextra amputaretur (apud ta- 
lem locum) and this Judgement is given by the Common law. Bracton lib. 3. 
104. b. Panarum quædam adimunt membrum, & corporis coercionem, ſc. impri- 
ſonamentum, vel ad tempus, vel in perpetuum. 


Judgement for ſtribing and drawing blood in the Kings court, &c. 


The ofkender ſhall have his right hand ſtricken off, be impꝛiloned during his 
life, and be fined and ranſomed at the Kings will: and this Judgement is given 
by the ſtatute of 33 H. 8. cap. 12. 33 f. 8. Paine Br, 16, 

Me cannot omit to touch by the way an Act made in 1 & 2 Ph. & Mar. in- 
titled, an Act againſt ſedifions wozds and rumours, 5y a bzanch of which 
Act , he that hould ſet foꝛth any book, ryme, ballad, letter oz wziting contain- 
ing any falſe matter , clauſe oz ſentence of flander oz repzoach, and diſhonour of 
the King and Queens Pajeſty, oz either of them, ac. ſhould have his oz their 
right hand ſtricken of ; which Act being but a Pꝛobationer, at the Parliament 
in 4 & 5 Ph. & Mar. was continued untill the end of the nert Parliament. 
And by the Act of 1 Eliz. (which was the nert Parliament) the ſaid Ac of 1 & 2 
Ph. & Mar. was enaced to extend to Queen Elizabeth, and the heirs of her 
body Kings and Queens of this Kealm, ſo as by the demiſe of Queen Elizabeth 
that Act hath loſt his fo2ce , as it was well wozthy , being a dangerous Act , as 
ſome had felt it in anno 23 Eliz, a | 


Tudgement in a Premunire at the ſuit of the King. 


If the Defendant be in pꝛilon, Quod prædictus R. fit extra protectionem 
domm Regis, & terras , & tenementa , bona & catalla domino Regi forisfaciat, 
& quod corpus ejus remaneat in priſona ad voluntatem Regis, as tn the book of 
Entries, Raſt, Judgement 465. And this Judgement is given by the ſtatutes of 
25 E. 3. ca. 22. 25 E. 3. de Proviſoribus. 27 E. 3. ca. 1. 16. R. 2. ca. 5. andifhe 
be not in pꝛilon, Quod præd. R. fit extra protectionem domini Regis, & terras & 
tenementa, bona, & catalla domino Regi forisfaciat, & quod capiatur. 


Judgement in caſe of Theftbote. | 
That the offender be fined ; and it is to be obſerved that whenſoever the De- 
linquent, o2 Defendant is fo be fined, the Judgement is quod capiatur, that is, 
to be imp2iſoned until he doth pay his fine: but when the Defendant is to be 


ametced and not fined, then the Delendant is in miſericordia , whereof you 


may 
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may read at large, Lib. 8. fol. 38, 39. &c. & 59, 60, & 120. Lib, 11, 43, 44; 
Pillory. 


Pillory is a French wozd, and it is derived of the French woꝛd Pilaſtre a 
Pillar, columna. Et eſt lignea columna „ in qua collum inſertum premitur , and Saxonice Herlsfang; i 
thereupon in law it is called Colliſtrigium, quia in eo collum kominam conſtrin- Or Hatsfarg, Hals 
gitur : this puniſhment is very ancient, foꝛ the Sarons called it Hgalrrauz , ſo cellum, fanz preſſio. 
called foz ſtraining the neck, Britton fo. 24. ſaith, that thoſe that habe been ad- I. allo called an a 
judged to the Pillozy, oz Tumbzel , are lo infamous , Com ilz ne ſont receiva- — 2 
bles al ſerement faire in juries, enqueſts ou en teſtmoignants; and herewith a⸗ punichment. 


greeth Bracton. Vet. Mag. Cart. 2. parte fo. 23, 24. 45. 5 3333 
1 : : | olliſtrigii. E 

Pillorii, Vet. N. B. 1. parte. 116, 117. Britton fo. 24. Mirror ca. 4. Sect. De paines en divers manners. call 3 

E. 3. 45+ b. Fleta lib. 2. cap. 8. By che ſtature of 51 H. 3. & 31 E. 1. Vet. Mag. Cart. 3. parte. fo, 23, 24. 45. ö 


Tambrell. 


Tumbzell is a woꝛd in uſe at this day foz a Dung-cart, Bracton calleth it Bracton lib. 3. 
Timboralem. 0. 104. b. 129. bi 
Infligitur pœna corporalis, ſc. Pilloralis vel Tumberalis cum infamia. Secun- As b. 138. 
dum Regoi ſtatuta, Jt is called tumbrellum, there being no pzoper latin wozd foz Temps E. 3 al 
a Dung⸗cart. 3 | way 139, 140. b. 
Furce,Pillory & Tumbrell append al View de Franckpledge. And every one that 149. b. 152. 
hath a Leet oꝛ Parket ought to habs a Pillozy and Tumbzell, xc, to puniſh ofs <= li. 2. ca. 11. 


SeR. Item fi dominus 
fenders, as Bzewers, Bakers, Fozeſfallers, cc. Li. In'r, Rift. 494» 


3 | a. in Quo warr. 7 E. 2. 
Trebuchet. in eodem 260. b. 


Oꝛ Euſtigatory, named in the ſfatute of 41 H. 3. ſigniſieth a Cucking⸗ Kool, and Fc... n 
Trebuchet pꝛoperly is a pitfall oz downfall , and in law ſignifteth a ſtool, that ubi — 2 
falleth down into a pit of water, foz the puniſhment of the party in it. And Ver. Mag, Car. 
Cuck, oꝛ Guck in the Saxon tongue, ſigniſieth to (could oz bꝛawl, (taken from the pat 2. fol. 44, 43 
Cuckhaw , oꝛ Guckhaw,a bird, qui odioſe jurgat & rixatur) and Inge in that Stat. de pane & 
language | water] becauſe the was fo2 her puniſhment ſowſed in the water, and . 
others fetch it from Cucquean, i. pellex. 

Now foz that the Judgement to the Ptllozy oz Tumbzel (as it hath appear- 
ed befo2e ) doth make the Delinquent infamous, and that the rule of 1aw is, Ju- Judgements to be 
dicium de majore pœna quam quod legibus ſtatutum eft non infamum facit, fed 22 Iuſtices 
per breve de errore adnullari poteſt, and again, pœna gravior ultra legum poſi- = 1 — 
ta æſtimationem conſervat, that the Juſtices of Alſiſe, Oier and Terminer, Gaol- Of Gaol-delivery; 
delivery , and Juſtices of Peace, would be well adviſed befoze they give judge⸗ Of Juſtices of Peaces 
ment of any perſon to the Pilloꝛy oz Tumbzell, unleſs they have good warrant | | 
foz their judgement therein. Fine and impꝛilonment foz offences finable by the 
Juffices abovelaid, is a faire and ſure way, 7 25 | 

And it is to be obſerved that thoſe kinds of puniſhments of Pillozy, ec. havs 
been given by Acts of Parliament in caſes of enozmous and erozbitant offen- « Vet. dis: Err) 
ces, as by the ſfatutes of 51 H. 3. 31 E. 1. De piſtoribus, &c. 31 E. 1. Deforeſtal- parte 2. fo. 24 . * 
lariis, 1 1 H. 7. ca. 4. 33 H. 8. ca. 1. 1 & 2 Ph. & Mar. cap. 10. 2 E. 6. ca. 15. 5 E. 6. . 
ea. 6. & 14.7 E. 6. ca. 7. 1 El. ca. 7. 5 El. ca. 9. 16. 1 8 El. ca. And there loze the ſa⸗ | 
feft way foz them is fo follow thoſe Acts of Parliament in caſes pzovided by 
the lame: But of the Court of the Bings Bench, (the higheſt Court of ozdinary 
Juffice ) in reſpect of the multitude of the judicial pꝛeſidents (which we have 
ſeen) we ſay with the Poet, Huic nec metas rerum, nec tempora pone, foz judi⸗ 
cial pꝛeſidents of grave and reberend Judges, are good guides to direct men in 
the right way) we will enumerate ſome of them. | | 

21 E. 1. Coram Reg. Rot.2. Euſtachius de Porles Caſtel,fo2 ſlandzing of Juſtice Exemplary puniſlis 
Berisford, imp2iſonment in the Tower, ad voluntatem Regis. ? ments «djudzed iet 

Mich. 33, E. 1. Coram Rege, Rot. 65. William Breyces caſe, foꝛ flandzing,tc.of che Kings Bene. 

| 5 Roger 1 
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Ancient rules of 
law in corporal 
puniſhments. 
Bracton lib. 3. 
fo. 105. a. 
Ibid. 


Ibid. 


Malbr. caps 25. 


Bracton ubi ſup, 


Judgement im- 
plyed, or in law. 
24 H, 8. cap. 5. 


Judgement im- 
plyed or in law. 
See ca. 7. fo. 95. b. 
43 Al. p. 31. 
Rot. Parl. 3 R. z. 
nu. 18. John Im- 
perials caſe. 


a 3 E. 3. cor. 305. 
b 3 E. 3. cor. 330. 
26 Aſſ. 23. 
E: od 22. Si ef- 
fringens vir do- 
mum ſive ſuffodi- 
ens fucrit inventus, 
& accepto vulnerc 
mortuus fuerit, per- 
cuſſor non erit reus 
ſanguinis. 
c Nota, declared, 
&c. and ſo was 
the common law, 
as by the Books a- 


foreſaid it appeateth. 


Of Tudgements and Executions. Chap. 161? 
Roger Hegham Juſtice, . Tr. 3. E. 2. Int. Mem. Scaccarii foz landzing of Foxley, 
a Earon of the Crchequer. Mich. 18 E. 3. coram rege. Rot. 151. fo2 flandzing 
of the Juſtices of the ings Bench, by a Letter of Tho, Bulbroke a Clerk of the 
ſame Court. 30 Aſſ. p. 5.19. 19 Aſſ. 1. Paſch. 10 E. 3. Rot.87, Thom. Twyce Ha- 
zarder cõis ludens ad falſos talos adjucatur quod per ſex dies in diverſis oc is po- 
natur ſuper 3 Mich. 10, E. 3. Kot. 92. toram rege, Adam de Ra- 
venſworth. Mich. 21. E. 3. coram rege. Warw. Verſ. Attornat* apparent' ſine 


Warranto. Hil. 25 E. 3. coram rege, Rot, 13. verſus Robert Hadham Com- 


miſſionarium pro venditione Bladi in garbis ad judicatur priſonæ, & quod ab om- 
ni officio Domini Regis amoveatur & finem faciat. Tr. 2 H. 4. coram rege, 
Rot. 10. Suſſex. Mich. 4 & 5 Eliz, coram rege, Hugh Bakers caſe , foꝛ a I ibeli 
againſt certain of the inhabitants of Cherſie, puniched by impꝛilonment, Pilorp, 
and good behaviour, gc. | 

See the fourth part of the Inſtitutes, Cap. Star-chamber , fo2 puniſhment by 
Pillozy, gc. foz enoꝛmous and exoꝛbitant offences, which require moze exempla⸗ 
ry puniſhment then an oꝛdinary courſe of the Laws of the Realm do inflict. No- 
biles magis plectuntur pecunia, plebei vero in corpore; which is obſervable in all 


the laid ſtatutes, And Bracton ſaith , Quzlibet pœna corporalis , quamvis mini- 


ma, major eſt qualibet pœna pecuniaria, Carcer ad continendos, non ad punien- 
dos haberi debet, &c. Pacna potius molliendz , quam exaſperan1z ſunt. Reſpici- 
endum eſt judicanti, ne quid aut durius, aut remiſſius conſtituatur, quam cauſa de- 
poſcit ; nec enim aut ſeveritatis, aut clementiz gloria afteAanda eſt. Aliter puni- 
untur ex eiſdem factionibus ſervi , quam, liberi: & aliter qui quidem aliquid in 
dominum, parentemve commiſerit, quam in extraneum; in magiſtratum , quam 
in privatum. | | 


Death of a man per infortunium. 

Ok this miſchance there is no erpzeſs judgement to be given, but the offlender 
is to ſue out his pardon of courſe , as it appeareth in the ſecond part of the Inſti- 
tutes, Glouc. cap.9. And hereof Bracton ſaith, Caſu, cum per infortunium, ut ſi ali- 
quis venando per telum in feram miſſum, hominem interfecerit , & ſimilia perpe- 
traverit, &c. But albeit there be no exp2eſs judgement given upon ſuch a vers 
dict, yet the law giveth a judgement thereupon, viz. that he ſhall fozfeit all his 
goods and chattels, debts and duties whatſoever, as in the ſecond part of the In- 
ſtitutes, abi ſupra, it wppeareth. 


Of death of a man ſe defendendo. 

Upon ſuch a verdict given the Court giveth no erp2eſs judgement , foz he is 
alſo to be pardoned of courſe ; but the law hath given a judgement , that he ſhall 
fo2feit all his goods and chattels, debts and duties, as in the ſecond part of the 
Inſtitutes, bi ſupra, it appeareth. But the Jury cannot find that the party killed 
him generally ſe defendendo : but they ought to find the caſe eſpecially, ſo as the 
Court may judge whether in law it be ſe defendendo, oz no, See Stanf. fol. 15. 


| of the death of a man that offereth to rob, &c. 

Ik it be found by verdict , that the party (indicted oꝛ appealed foꝛ the death of 
A) A attempted to have murdered oz 2 robbed him in o2 nigh any common Vigh 
way, Cart⸗way, Hoꝛſe⸗ wap, oꝛ foot-way,o2 in his b manſion oz dwelling houſe: 
92 fo2 the killing him which attempteth 3Burglary to bzeak his dwelling houſe 
in the night the judgement upon ſuch a verdict ſhall be, that he ſhall be acquitted 
of the death of ſuch a perſon paying his fees, and he ſhall fozfeit nothing. And lo 
it is c declared and enaced by the ſtatute of 24 H. 8. 

And if all the circumſtances be pꝛoved to the Jury in evidence required by this 
Act in theſe caſes, the Jury may find a general verdict of not guilty, And where 
it is rehearſed in the ſaid Act of 24 H. 8. that befoze that Act it was a queſtion - 
and ambiguity whether evil diſpoſed perſons ſo attempting, ut ſupra, ſhould foꝛ⸗ 
keit their goods and chattels: the reaſon of that quel ion and ambiguity was - 

no 


none of thoſe caſes mentioned in that ad, no Robbery , Mutder , 02 Burglary 22. Ad. p. 35. 
was done, but an attempt only to do it. But tt was no queffion at the Common "__ Z- cor. 261, 
Iaw, that if a Robbery, Purder, Burglary , 02 other felony was done, and pur- E. J. ©: 358: 
ſuit made after the offender, who either by reſiſtance oz flight could not be app2e- 289. 296. 9 
hended without killing of him by inevitable neceſſity, the party ſo purſuing and dee in rhe Chz, 
killing ſhould not fozfeit his goods oz chattels; foz in thoſe caſes every man may * Hue and Cry. 
arreſt the felon by a warrant in law. But there is a diberſity between & warrant © K. Pat. 3. H 4. 
in deed, and a warrant in law, in this, that if a man be indicted of Purder, Rob- Pc. 
bery, Burglary, oz other felony , and the Sherifby vertue of a Capias offer to 13 H. 4. 4. 
arreſt him, and he reſiſteth and fye, ut ſupra, the Sheriff may kill him, if other- 37 H. 6. 20, 21. 
wiſe he cannot arreſt him 2 in truth the party be not guilty, noz any felo⸗ dee before in the Cha⸗ 
ny done. But in the caſe of the aboveſaid warrant in law, there muſt be a felony Fler . 
done, & this diverſity appeareth in our Books, * And lo it is, if after arreſt foz y 4 E. 3. c. 


felony the party arreſted reſiſteth oꝛ flyeth , and in purſuit is lain by inevitable 30 E. 3. 20. 
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neceſſity, they ſo killing him fozfeit nothing. RY 29 E. 3. 12, 
An Appꝛover that kills the party accuſed in battel, oz a Champion that killeth 23. N Dier 301 
J a. 3. 


the other Champion in a Writ of Right, oꝛ the plaintiff oz defendant in an § Combat Geof? 
appeal that killeth the other in duello, acco2ding to the Common law, o in com- juramentam All 
bat awarded by the a Conſtable and Parſhal in the Court of Chivalry, the par- & $e8. Ordinatio 
ty killing ſhall foꝛfeit nothing; fo2 theſe combats oz duels are ſuch trials as the pugnantium. 

law appoints in ſuch caſes, Foz ſaith Fleta, Ducllum eſt ſingularis pugna inter du- © Judgement in law 
os ad probandum veritatem litis ; & qui vicerit probaſſe intelligitur : & quamvis „ 
judicium Dei expectatur ibid. quicunque tamen monomachiam , i. ſingularem perdere Ms hs. 
pugnam ſponte {uſcepit , aut obtulerit, homicida eſt , & mortale trahit pecca- Seca notable Record 
tum. But befoꝛe we leave theſe Champions, it ia to be obſerved that whoſoever hercaf R. pa. 55 H. 3. 
taketh upon him to be a Champion fo; another (the fozm and b oath Whereof * 3- Clamil. Ii. 2. 


2 ö I ug 4 - A rh. ca. 3. li. 14. ca. 1. 
you may read in the Second part of the Inſtitutes, W. 1. cap. 40. & Glanvil lib, 2. 4 Mirror 7 


plaintiff in that caſe loſeth not liberam legem. F Amittere liberam legem is to r Glanvik lib. + fu. 


fatute of W. 7. cap. 40. wherein obſerve what the oath was by the Common * 77 ©:< 

law. Aliquando Patria ſtat pro Campione, & aliquando in bfe de rect) Cempio 3 = "DIET 
Nat pro Patcia, Campio ts derived a campo, becauſe it is publickly ſtroken in Bratton l. 3 . 
the field , and is called Camp⸗ fight: and is taken in the Common law koꝛ one Britton fo. 42. Fleta 
that ſtriketh a legal Camp⸗ fight oꝛ Combat in another mans quarrel: in Latin 1 Ca. 3. 2 Glag- 
he is called * Pugil, 2 pugna. Wut the defendant in an appeal that is to com- Elb 
bat, is not called a Champion, becauſe he fighteth foꝛ himſelf, And theſe com⸗ _ 1. 6: M4 T 
bats in caſes whereof the conuſance belongs to the Common law, are to be 17 af. 3. * 
directed bythe Judges of the Common law, ſecundum legem & conſuetudinem 17,E-3-2 9 E. 4.25. 
Anęliæ, and not by the Conſtable and Barſhal by the Civil law, as all our an- FH ſup. g 
cient Authoꝛs and Books aboveſaid do agree, which alſo is apparent by the ſta⸗ 79:09 Corto. 
tute of 13 R. 2. cap. 2 | 55 H. 3. ubi ſug, 

G g Judgement 


4 H. 5. Indict. 220. 
Tr. 18 E. 3. coram 
Rege Rot. 148. 
Wilt. judicium 
reddit. contr. Con- 
ſpiratores. 

Paſch. 32 E. 3. 
Rot. 58. Somerſ. 
27 Aſſ. 59. 

34 E. 3. 34. 
43 E. 3. 33. b. 
Vid. Artic. ſupes 
Cart. ca p. 10. 


24 E. 3. fo. 33. 
27 All. 53. 


2H. 5. judge; 220. 
24 E. 3.34. 2 7. aſſ. 59. 


43 E. 3. 33. b. 
Tr. 32. E. 1. Rot. 
15 Eberum. 


Parl. 17 E. 3. nu. 50. 


Lib. Intt. Raſtal. 
fo. 93. a. 

9 E. 4. 51. 

4 H. 5. ubi ſup. 
25 Aſſ. 2. Keilway, 
130 b. 

Glanvil. lib. 2. 
Cap. 19, 

Bracton lib. 4. foi 
129. 

Brit. fo, 237, 238. 
Mirror. ca. 3. Sect. 
de attaint. 


Of Fudgements and Execution. Cap. 101; 


Jadgement in an Iudidment of Conſpiracy &c. where the party 
iudidted is legitimo modo acquietatus. 

Nota, the judgement in this caſe is, as in caſe ok attaint againſt a Jury, 
( whereof we ſhall ſpeak hereakter,) viz. Quod committantur Gaolæ Domini Re- 
gis, & quod omnia terræ, & tenementa præd. R. & C. capiantur in manum Domini 
Regis, & de vaſtentur, & extirpentur , & uxores & liberi eorum amoveantur, & 
omnia bona & catalla eorundem R. & C. forisfaciant Domino Regi, & amodo amit- 
tant liberam legem inperpetuum. 1 ; 

Nota, in this judgement Five ſevere puniſhments, 1. That their bodies ſhall 
be imp2iſoned in the common Gaol, 2. Their wives and chitdzen amoved out 
of their honſes, 3. That all their houſes and lands ſhall be ſeiſed info the Kings 
hands, and the houſes waſted and the trees ertirpated. 4. All their goods and 
chattels fozfeited to the Ring. 5. That they fog ever ſhall lole the freedom and 
franchiſe of the law. That is, Firff,they ſhall never be of any Jury oꝛ Recogni⸗ 
toꝛs of Aſſiſe. Secondly, no2 ever be received foz a witneſs in any cale. Third⸗ 
Iv, that they ſhall never come into any of the Kings Courts, but make Attoznies, 
if they have any thing to do there. And this is called a * villainous judgement, 
becauſe of the villany and infamy which they deſerve againſt whom it is given: 
And all is inflicted by the Common law, fo? that the offenders by falle conſpira- 
cie under the pꝛetert of law, by indictment of treaſon o2 felony and legal pꝛoceed⸗ 
ing therenpon , ſonght to do the greateſt injuſtice by falſe conſpiracy to ſhed his 
blood, who afterwards is thereof legitimo modo acquietatus. 

But in a Writ of Conſpiracy at the ſuit of the party grieved, the Judgement 
is, damages to the party, fine to the King, and impziſonment. And the reaſon 
thereof is, Firſt, fo2 that when they are indicted at the ſuit of the Bing, the 
jndgement is lo ſevere , foz that they falſly conſpired in the Kings name, and at 
the Kings ſuit by indictment, #c. to do ſo hozrible injulkice : therefoze at the 
Kings ſuif they ſhall be heavily puniſhed. Decondly , foz that as it is ſaid in 
I5 E. 2, De exilio Hugonis, &c. the law which was inſtituted fo2 the mainte- 
nance of peace and good men, and the puniſhment of the evil, is turned to the 
diſheritance of the great men, and deſtruction ok the people, Thirdly, koz that the 
judgement at the Rings ſuit is by the Common law, and the Action of the party 
is given by ſfafute, which giveth no ſuch puniſhment : but the party in his acti⸗ 
on, in reſpect of the danger of his life, is to recover anſwerable damages. Df 
Conſpiracy ſee the Regiſter fol. 134. a & b. & 188. F. N. B. 114, 115, &c. Stanf. 
pl. cor. fol. 172, 173, 174, 175, &c. and in the new Book of Entries, fol. 109. 

a pꝛeſident of a conſpixacy upon an indictment of felony, 

Jt is enaced, that ſuch as be attainted of Confederacy oz Conſpiracy , ſhall 
have no office of the grant of the King, Queen, oz other Noble, neither ſhall be 
Sheriff oz Elcheatoz. | | 


| Fudgement in an Attaint. 

I, That the plaintiff tall be reſtoꝛed, c. and the defendanf party to the Re- 
coꝛd ſhall be fined in reſpec the falſe verdict was given fo2 him (cui bono) by the 
Common law, a 

The judgement againſt the Petit Jury is, as it is in caſe of Conſpiracy at the 

ſuit of the King, as is aboveſaid, and in no other, but in thoſe two caſes,that vil- 

1ainous judgement is given, See 8 E.2. Aſſ. 396. and 42 E.3. 26. b. Judgments 
given in Attaint, & nota bene, 16 E. 3, tit. Judgment, 109. 21 Hf. 9.83. Keilway. 

a good pꝛeſident of a judgement given in attaint, Forteſcue cap, 26. Concern- 
ing Attaints , ſee the ſecond part of the Inſtitutes , Malbr. cap. 14. W. 1. cap. 
38, &c. ; 


Fler. lib, 5. ca. 21. Apud Northalyerton in Com. Eborum coram Hen. de Guildeford & aliis Juſt, aſſignatis An. 35 E. 1. 
attincta. See che firſt part of the Inſtitutes. Sect. 514. Verb, [en attaint] Vide Mich, 3 H. 4+ Rot. 149. judgement en 


artaint. Canc. : 


But now by the ſtatute of 23 H. 8.cap. 3. the feverity of the puniſhment is _ 
f derate 


v Cap, 10 I. | Of Judgements and Execution. 


derated , if the Writ of Attaint be grounded upon that ſatute : but the party 
grieved may at his election either bzing his Writ of Attaint at the Common 
law, oz upon that ſtatute: but all attaints, either at the Common law oz upon 
the ſtatute are to be taken befoze the King in his Bench, oz befoze the Juſtices 
of the Common Pleas, and in no other Courts. 6 17k: | 

This Aa of 23 H. 8. pꝛovideth foꝛ divers miſchiefs which were at the Com- 
mon law, and giveth to thoſe of the Petty Jury divers pleas, which they could not 
have at the Common law, and hath been well erpounded. 7 E. 6. Dier 81 b. 
Dir John Ailif's caſe, 3 & 4 Ph. & Mar. 129. b. Heydon's caſe, 3 Eliz. 201. Clovils 
caſe, 3 Eliz: 202. Auſten's caſe, 7 Eliz. 23 b. Stephen's caſe. See the Recoꝛd 
thereof upon the ſtatute of 23 H. 8. foz it is an extellent pꝛeſident. 

And generally of Attaints, Dee Lib. 2. fo. 111.1 12. Lib. 3. fo. 4. Lib. 6. fo. 4. 19. 
25.26.44. 80. Lib. d. fo. 60. Lib. 9. fo. I 2. Lib. To. fo. 119. Lib. 1 1. fo. 6. 43.62. Hes 
allo the new Book ok Entries, 63. 66.6 8.70.7 3.76.77. 81. 83. 85. 36, &c. 


Judicium de corrupto Fudice. rs 

We could not paſs over a ſtrange judgement of Suſpendatur, fc, as in caſe.of 
felony (which we have touched befo2e in the Chapter of Bꝛibery) given againff 
Sir William Thorp , lately befoze Chief Juſtice of England, which we find of 
Recozd in theſe woꝛds. Proceſſus fa&us An. 24 E. 3. contra Willielmum Thorp 
chivaleir nupet capitalem Juſticiarium coram Rico Comite Arundel. T. de Bello- 
campo Comite Warw, Willielmo de Clinton Comite de Hunt. Joh. de Gray de 
Rotherfield Seneſchallo hoſpitii Regis, & Barthol. de Burgherſ. Cameraf Regis: 
Pro eo quod idem Willielmus Thorp nuper capitalis Juſticiarius Domini Regis 
ad placita coram ipſo Rege tenenda, dum ſtetit in officio, cepit munera contra ju- 
ramentum ſuum, viz. de Richard Saltley 10 li. de Hildebrando Boreſward 20 li. 
de Guilberto Hollyland 40 li. de Tho. Darby Sancti Botulphi, & de Roberto Dal- 
detby 10 li. qui pro diverſis feloniis, falſitatibus, & tranſgreſſionibus coram ipſo 
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Rot. pat. Anno 
24 E. 3. para 3. 
m. 2. in derſ. & 
Rot. pat. Anno 
25 E. 3. part 1. 
m. 17. 


In toto 80 li. 


Willielmo in Seſſione ſua apud Lincolne Anno 23. fuerunt indictati, & per ipſum 


Willielmum bre de exigendo verſ. eos reſpect fuit: quæ omnia & ſingula dedi- 
cere non potuit: Ideo adjudicatum fuit, prout ſequitur. viz,. Conſideratum eſt per 
dictos Juſticiarios aſſignatos ad judicandum a ſecundum voluntatem Domini 
Regis, & ſecundum regale poſſe ſunm, quod quia prædictus Willielmus de Thorpe 
qui Sacramentum Domini Regis quod erg4 populum habuit cuſtodiendum fregit 
þ malicioſe, falſe, & rebelliter in quantum in ipſo fuit , & ex cauſis ſupradictis per 
ipſum Willielmum , ut prædictum eſt, expreſſe cognitis, ſuſpendatur. Et quod 
omnia c terrz & tenementa, bona & catalla ſua Domino Regi remaneant foriſ- 
facta. Et poſtea Dominus Rex mandavit br̃e ſuum ſub privato ſigillo, all in French, 
and there entred de verbo in verbum. Ideo conſideratum eſt quod executio Judicii 
prædicti de ſuſpenſione ejuſdem Willielmi omnino ceflet & ei pardonetur. Et 
quod idem Willielmus remittatur priſonæ Turris prædict. ad gratiam Domini Regis 
expectandam, &c. Et non eſt intentio Domini Regis quod hujuſmodi judicium in 
conſimili caſa verſus quemcunque alium ex quacunque cauſa ſe teneat vel extendat, 
ſed ſolummodo verſus eos qui prædictuni d Sacramentum fecerunt, & fregerunt & 
habent leges regales Angliæ ad cuſtodiend'. | „ 

e Me have alſo found, that at a Parliament holden at Meſtminſter in Octabis 
Purificationis beatæ Mariæ, Anno 25 E. 3. holden befoze Lionel Duke of Clarence 
by foꝛce of the Kings Commiſſton, c. Commandement was given, that the Re- 
tozd of the ſaid Judgement againſt the ſaid Sir William Thorp ſhould be bꝛought 
into the Parliament, and there to be openly read befoze the Nobles of the Pars 
liament to hear every of their advices , which was done accozdingly, and there 
the Nobles affirmed the judgement, | | 

And theſs woꝛds in the ſaid judgement , Ad judicandum ſecundum voluntatem 
Domini Regis, & ſecundum regale poſſe ſuum , and that his lands ſhould be foꝛ⸗ 
keit to the King, & prædict. Sacramentum, were grounded upon the oath of the 
Kings Juſtices in Anno 18 E. 3. the concluſion of which Dath is, | upon pain to 
be at the Rings will, body, lands, and goods, _ to be done as pleaſeth _ 

| 82 g 


a The effect of the 
words of the oath 
hereafter mentioned. 
b Nota, here is 
neither felouice, 
nor proditorie in 
this indictment, 
but rebelliter, 

c According to the 
ſaid oath, for others 
wiſe the King had 

no colour to have 
the forfeiture of all 
his lands for felony, 
but every Lord of 
whom they were re- 
ſpectively — 
d Nota, prædictum 
ſacramentum. 

e Rot. Parl. in 
Oct. Pur. An. 25 
E. 3. nu. 10. 


. 
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ute defrous to ſatisſie our (elf herein; ſearched foz the Recozd of this oath, and 


Flera li. 1. ca. 17. 


Sect. Cum igitur. 


non ſit, &c. 


Vet. Mag. Cart. 
I. parte fe. 165. 
Vide Bract. li. 3. 
fo. 109. Sacra - 
ment” Juſtic* it i- 
ner and that then 
was the effect, de 
ſacramenꝰ Juſtic* 
teſidentium. 

Vide Flet. l. 2. c. 7. 
Sect. Item atrox eſt 
injuria, & e. 


KR. 2. cap. 3. 
Vide Vet. Mag. 
Cart. fo. 165. a. 
ubi ſupra. 

9 R. 2. cap. Is 

a In reſpect of 
the recital. 


b Ro. Par. 11 H. 4. 


nu. 28. not here- 
tofore printed. 


Vid. 1 H 4. nu. 99. 


Nota. 

c This is agree 
able to the law of 
God, Deut. 16. 19. 
Non accipies per- 
ſonam, nec mune- 
ta, quia munera 
excæcant oculos ſa- 
pientum, & mutant 
verba juſtorum. 


| Exodus, 23. 8. 


albeit there is a Parliament Roll of this Parliament, and other Acts, then 
paſſed by Authoꝛ ity of Parliament, be entred into the laid Koll, yet this is not; 
foꝛ that it had not the warrant of an Act of Parliament. It ought to have been 
pꝛinted amongſt the ſtatutes of the Kealm , and the title of them is, Bere fol⸗ 
loweth the oath of the Juſfices. made in the ſame eighteenth year, but ſaith not 
at the Parliament, ec. but after it became to be pꝛinted: and that which is pzin- 
ted in anno 20 E. 3. ca, 1. is but a recital made by the King alone, and no dq of 
Parliament: foz it appeareth by that which pzecedeth, © by the oath it ſelf , that 
it was the act only and commandement of the King, foz it beginneth : Firff. we 

have commanded all our Juſtices, &c. which fozmer part was but arecital of 

ſome pꝛetedent Ac: and then followeth , We have ordained and cauſed our ſaid 

Juſtices to be ſworn, &c. fo as the oath was deviſed by the King, and the Juſtices 

ſwozn befoze this Parliament. Laſtly, it is there ſaid and concludeth: And for 

this cauſe we have encreaſed the fees of our ſaid Juſtices, &c. which the King of 
himſelf did befoze this Ac allo. 

And we have an ancient Panuſcript of the Acts of Parliament in Anno 18 

E. 3. and the oath is not within it. Res T1 

And it appeareth by Fleta, that the puniſhnient of 4 coꝛrupt Judge, that re- 
ceiveth gift oꝛ reward toas , Si inde convictus fuerit, quod in perpetuum a con- 
cilio regis excludatur ; terraſque, res, redditus, & proventus bonorum ſuorum amite 
tat per unum annum: qui, ſi proventus non habuerit, puniatur per diſcretionem 
regni & conciliariorum regis. And that which Fleta calleth Sacramentum juſtic', 
in Vet. Magna Carta, is named Juramentum cenciliariorum regis : foz the 
Judges of England are of the Kings Counſel (as elſewhere hath appeared) 
fo, in, and concerning the Laws of the Realm, in which oath alſo the ſaid fatal 
clauſe is omitted. | 

Dee the Mirror ca.q,Se&.4.de faux Judges, & ca. 5. Sect. . of the law in the time 
of King Alfred, how many Juſtices were in one year hanged, as homicides, foz 
their falſe judgements: but that law hath been long ſince deleat and antiquated, 
and yet may (ſerve foz a memoꝛial of the time paſt. 

The offence of Bꝛibery was puniſhed by fine, and ranſome , andloſs in the 
reign of E. 1. as in the Chapter of Extoztion and Bꝛibery befoze appears: only 
Dir Thomas Weyland Chief Juſtice pf the Common Pleas took Sanctuary, 
and befoꝛe a Cozoner confeſſed himſelf guilty of- murder, and accoꝛding to the 
courſe of the Common Law abjured the Realm , ſo as indeed he was attainted 
of felony, (which cauſe hath been vehemently urged) but it was not foz bzibery, 
but fo2 murder, as any other might have been, 

But to winde up the thzed of this diſcourſe with three Acts of Parliament. 
Firſt, with the ſtatute of 8 R. 2. wherein it is recited, that whereas in the time 
of King E. 3. it was ozdained, that Juſtices as long as thep ſhould be in office, 
Could not take gift oz reward,and ſo fozth, as in Veteri Magna Charta (without 
the ſatd fatal clauſe) That Act p2ovideth , that the oath without that fatal 
clauſe ſhould ertend as well to the Barons of the Crchequer , as to the Juſti⸗ 
ces, and erpzefſed the penalty of all to be (accoꝛding to the Common Law,viz. 
loſs of office, fine and ranſome. Eut at the nert Parligment. viz. 9.R.2. the ſaid 
Act of 8 R. 2. foz that it was = very hard, and needed declaration, was made 
ol no fo2ce till it be declared in Parliament. b Afterwards at the Parliament 
holden 11 H. 4. it was debated what puniſhment great Dfficers, there named 


Councellozs of the Bing, and Judges, #c, ſhould have, which ſhould take any 


gift, reward, oꝛ bꝛocage foꝛ doing of their offices oz ſervices : in the end it was 


declared and enacted by Authozity of Parliament, in theſe wo2ds following. 


Item que nul Chancelor, Treaſorer, Garden del Privy Seale, Councellier du Roy, 
Servientes a Counſiell du Roy, ne nul autre Officer, * Juge ne miniſter da Roy 
pernont fees ou gages du Roy pur lour ditz offices ou ſervice , preigne en nul 
manner, en temps avenir aſcun manner de d done on brocage de nully pur Iour 


ditz offices & ſervices affaire, ſur peine de x reſponder a Royde treble de de ceo, 
| que 
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que iſſi preignont, 2 & de ſatisfier la party, 3 & punis al volunt le Roy, & 4 ſoit Nota Four puniſh- 
diſcharges de ſon office, ſervice , & counſell pur touts jours, & que cheſcun que ments. 
yerra purſuer en la dit mattier eit la ſute ſibien pour le Roy come pur luy meſme, es — 
& eit la tierce parte del ſumme de que la partie ſoit duement convict. xc ponſ. Le — all depend 
Roy le wet. | 5 | | (as hath been often 
a This Ac being by Authoꝛity of Parliament, hath limited the puniſhment bſcrved ) by ne 
(amongſt others) of cozrupt Judges, of whom now we entreat, ſo as the foꝛ⸗ 20d irapriſonmenr. 
- mer example of Sir William Thorp is not now fo be followed , which we af- 33 ** 
firm not in favour of ſozdid bꝛibery, ( which we hate, as in the proper Chapter chat fearful clauſe 18 
thereof befoꝛe appeareth) but in advancement of juſtice and right, which is the omitted, neither is 
end of our labour in this and other of our wozks; b and therefoze have cauſed it in che oath of the 
that good Act that hath lived ſo long in obſcurity, foz the better notice and ob⸗ — the Exche- 
ſervation the2eof, to be put to the pꝛeſs, which never was yet pꝛinted; and the 1 
cauſe thereof was, foz that in the argent of the Parliament Roll ok this Act, rar ig 5+ 1a So 
it is wꝛitten, Reſpectuatur per dominum Principem & Concilium: A ffrange 
p:eſumption without warrant of the King his Father, and of the Parliament, 
to cauſe ſuch a reſpeRuatur to be made to an Act of Parliament. , 
The like he did to another Ad in the ſame Parliament, nu. 63. concerning 
Attozneys , the like whereof was never done in any kozmer o2 later Paclia- ,  _ 
ments. This was that P2ince Henry, who keeping ill company , and led by MM... Sag 
ill Counſel, about this time aſſaulted (ſome ſay ) and ſtroke Gaſcoign Chief „ ernour, Sc. 14.1 
Juffice ſifting in the Kings Bench, fo2 that the Pzince endeabouring with Chron. 5 43, 2. 
{frong hand to reſcue a pꝛiſoner, (one of his unth2iffty minions) indicted and ar⸗ 
raigned at the Kings Bench Bar fo2 felony , was pzevented of his purpoſe 
by the perſwaſton and commandement of the Chief Juſfice , foz which the Chief 
Juffice committed the J?2ince to the Kings Bench, whereof ſome of his follow- 
ers inffantly complained to the King his Father: who infozming himſelf of 
the true fate of the caſe , gave God infinite thanks, that he had given him 
luch a Judge, as feared not to miniſter juſfice, and ſueh a ſon , as could ſuffer 
. ſemblably and obey juſtice. And this is that Pꝛince, who abandoning his foz- 
mer company and counſel, and following the advice of grave, wiſe , and expert 
men, whom he made choice of to be of his Counſel, became a vicozious and ver⸗ 
tuous King, and pꝛolperous in all that he took in hand, at home and abzoad. 
Fo? the duty of Judges, it is truly ſaid (as befoze hath been ſaid) that Judex 
debet habere duos ſales, viz. ſalem ſcientiæ, ne fit inſipidus, & ſalem conſcientiæ, 
ne fit diabolus. And what perſons ſhould be Judges, ſee Bracton lib. 1. cap, 2. & 
lib. 3. fo.106.& Fleta lib. r.cap.17. Sect. caveat, and the Mirror cap. 2. Sect. 2, de 
Judges, & Rot. Parl. 17 E. 3. nu. 3. 10. | 5 . TM 
To theſe we will add, that upon the concluſion of a marriage then fo be had Anno 1 Mar. ſtat. 
between Philip the ſon of the Emperour, and Prince of Spain, it was nobly 3 kes or | 
and wiſely pꝛobided by the Queen, the Lo2ds Spiritual and Tempozal , and Concord, 21 Nl 
the Commons by Authozity of Parliament ('amongſt many other excellent pꝛo⸗ ano Dom. x 420, 
viſions woꝛthy of obſervation ) that the ſaid Pꝛince ſhould not pzomofe, admit, & Anno 8H. 5. be- 
oz receive to any office, adminiſtration oꝛ benefice in the Realm of England, and een King H. 5. 
the Dominions thereunto belonging, any ſtranger , oz perſons not bozn under pe wg _ 
the dominion and lub jection of the moſt noble Queen of England: and that the by che Crpn of | 
ſaid moſt noble P2ince ſhould do nothing whereby any thing might be inno⸗ France after the 
bated in the fate oꝛ right, either publick oꝛ pꝛivate, o2 in the laws & cuſfoms of deach of the ſaid 
England, o2 the Dominions thereunto belonging, but ſhall contrariwiſe con⸗ Charles, was eſta- 
firm and keep, to all eſtates and oꝛders, their rights and pꝛiviledges. — H. 5. 
And it is there further pꝛovided foz the future, #c. that if the ſaid Prince Aſc. - 8. &c, 
Gould have iſſue male o2 female, the oꝛder of ſucceſſion is there declared, but 
with this Pꝛovilo. P2ovided nevertheleſs, and erpꝛelly reſerved in all and 
ſingular the above declared caſes of ſucceſſion , that whatſoever he oz the be, 
that (hall ſucceed in them, they ſhall leave to every of the ſaid Realms, Lands 
And dominions whole and entire their pꝛiviledges, rights, and cuſtomes, and — 
the ſame Realms and Dominions ſhall adminiſter , and cauſe to be adminiſtred 
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Vide Camden, 

El. 322. Artic. in- 
ter reginam Eliz. 

& Franciſcum Du- 
cem Alonſon anno 
23 El. Populo ſuper- 
importune ux nube- 
ret ſuadente in 


Comiriis. 


a 4 Ja. Regis ca. 1. 
abour rhe midſt. 
* Thar caſe being 
then in queſtion, 


Math. Par. pag. 
363. 380. 383, &c. 
ol. Chron. pag. 
231. & 1071. a. b. 


vide 50 E. 3. 


nu. 165. 


for the keeping 
of the Caſtle of 


Nottingham. 
Vide 18 E. 1. 


Rot. Parl. nu. 


Solomon de 
Rolfes caſe. 
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by the natural bozn of ths laid Realms, Dominions, and Lands, 
By this, Philip (after Bing of Spain) could not pzeferr any ſtranger bo2n 
to any office of Judicature, cc. within the Realm of England, oz Dominions 
. the ſame, noz all the time he was within this Realm , ever attempted the 
ame, | 
And in the Articles, De matrimonio prælocuto inter Reginam Elizabetham 
& Ducem de Alonſon , amongſt sthers it was erpzefly pꝛovided, Quod Dux 
nullum extraneum ad aliquod officium in Anglia promovebit, & nihil in jure mu- 
abit, &c. | 
2 Allo King James wiſely pꝛovided by Authoꝛ ity of Parliament, by the advice 
of the Lozds Spiritual and Zempozal , and Commons in that Parliament 
aſſembled , that whereas in regard of ſome difference and uncquality of the 
laws, trials, and pzoceedings * in caſe of life, between the Juſtice of the Realm 
of England, and that of the Kealm of Scotland, it appeareth to be moſt con⸗ 
venient foz the contentment and ſatisfaction of all his Majeſties Subjects to 
pꝛoceed (with all poſſible (ſeverity ) againſt ſuch offenders in their own Coun⸗ 
try acco2ding to the laws of the ſame, whereunto they are boꝛn and inheritable, 
and by and befo2e the natural bozn Subjects of the ſame Realm , if they be there 
appzehended, And by the next clanſe is p2ovided , that felonies committed by 
Engliſh-men in Scotland, ſhall be enquired ok, heard, and determined befo2e 
Juſtices of Aſciſe, o) Commiſſioners of Oier and Terminer, and Goal delivery, 
being natural bozn Subjects within the Realm of England, and none other, 
And the like in another clauſe with an addition of Juſtices of Peace to be na- 
tural bozn Subjects within England; and God bleffed and p2oſpered this Act 
with happy and deſired ſucceſs, | | 
But contrariwiſe, Petrus de Rupibus, o2 of the Rocks , being a Gaſcoign bon, 
p2eferred to beBiſhop of Wincheſter by King John, and being a Pzincipal 
Counſelloz about King H. 2. both in his young years, & after in his riper age did 
pꝛeker to offices about th ning, ſuch Gaſcoigns as were of his blood oz alliance, 
( whereof one of his kindzed , ſome ſay his ſon , Peter de Orival Treaſurer of 
England) to the great grief and diſcontentment of the Nobility of England 
fo have a Gaſcoign bon in place above them. And what heavy event enſued 
thereupon , let Hiſtories info2m vou; foz it is grievous to me to remember it. 
It you deſire to ſee ſomewhat concerning Eccleſiaſtical offices, pzomotions, 
and benefices , firſt what Petitions have been made in Parliament againſt ꝗ⸗ 
liens o2 Strangers; look in the Parliament Rolls of 50 E. 3. nu. 96, 97. 120. 
13 E. 3. nu. 23. 17. E. 3, nu. 59, 60. 18 E. 3. nu. 38. 2 R. 2. nu. 6 H. 4. nu. 48. 
4 H. 6. nu. 29. &c. And what laws have been made that Aliens oz Strangers 
ould not be advanced to the ſame; Vide 35 E, 1. Statut. de Carliſle. 3 R. 2. ca. 3 
7 R. 2. ca. 12. Rot. Parl. 13 R. 2. not in pꝛint, 1 H. 5. ca. 7. 4 & 5 Ph. & Mar. ca. 6 
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CAP, EL: = 
Forfeiture, Confiſcation, &c. 


Ota, confiſeare & forisfacere are Synonima;; and bona confiſcata ate bona For the detiyation 
forisfacta: Fiſcus pꝛoperly ſignifteth a Panier oꝛ Vamper of Dfjers, 1 fe MECH, See 
wherein the Romans kept their treaſure , and by the figure of Meto- mne kult part of the 


N Inſtitutes, Sect. 74. 


nymia continens pro conterto, it is taken foz the treaſure it ſelf, unde confiſcare, fol. 3. 4 3E 
nd bona confiſcata , and thereupon it is ſaid , Quod non capit Chriſtus, capit forfeit. 24. _ 
iſcus. 3 Wn 
Df fozfeiture of lands and tenements, and other hereditaments fo2 high frea- . ... n 
ſon, petit treaſon, felony, miſpziſion of treaſon, pzemunire, and in ſome cales of High Treaſon, Po 
miſpziſion, * and what hereditaments which be not holden ſhall be fozfeited foz Verbo [De ries & 
high treaſon, and ſhall not eſcheat foꝛ Petit Treaſon o2 Felony, we have ſpoken r<nemencs, &c.J 
befo2e in their ſeveral chapters, cc. now let ns (peak of fozfeiture of goods and _ I8, & 19. 
chattels in theſe and ſome other caſes, | — Vo 
a Df theſe the fozfeiture of ſome ogthem muſk appear, oꝛ be found of Reco2d, ſx: de tiel man- 
and therefozs theſe cannot be claimed by pꝛeſcription; of other ſome the fo2- ner de treaſon, ] 
feiture need not appear, oꝛ be found of Recoꝛd, and therefoze theſe may be gain⸗ Kc. fo. 21. 
ed by pꝛeſcription. : i | - _ hh pare 
b Df the fozmer loꝛt be bona & catalla proditorum, felonum, utlagatꝰ, in exigend' „ . 
poſitorum, fugitivorum, deodand', annus, dies & vaſtum, &c. and all other fo2- 5 Sc the 1. — 2 
feitures which mult appear oz be found of Recozd, * the Inſtitutes, ubi 
Ok the later ſozt be Treaſore trove , bona &. catalla waviat', extrabur*, — be the — 
Wreccum maris, &c. W 
c Jfa Traitoꝛ oꝛ Felon either reſcue Himſelf, o2 will not ſubmit him to be ar- © 3 E. 3. Cor. 
reffed, but reſiſteth , and in reſiſtance is ſlain; upon pzeſentment hereof he foz- 299: 312. 
_ all his goods and chattels. | FR 2 1 
WS. ,F — 5 purſuit * his own goods, they are foz . pet are they * e 
Ik in appeal of robbery the Plaintiff omit any of the goods ſkoln, they are 
fo:feit to the King foz the favour, which the law pꝛelumeth, the Plaintiff bea⸗ 
— to — Felon : and foz that he cannot have reſtitution foz moze then is in 
is appeal. | | 
Jn appeal of robbery of goods, if the Jury find that the Defendant found them 3 E. 3. Cor. 357; + 
in the high way, in this caſe the Plaintiff foꝛ his falſe appeal, in ſeeking the 358. 
blood of the innocent, ſhall foꝛfeit his goods to the Bing. 
Ik one arraigned foꝛ treaſon oꝛ petit treaſon ,- challengeth peremptorily a- 3 H. 7. 12. 
bove thirty five, he foꝛfeiteth his goods, and judgement of Paine fort & dure ſhall 
be given againſt him, as one that refuſeth the trial ot law, by challenging thꝛee 
full Juries, and like unto one that ffands mute and will not put himſelf upon the 
tryal of the law, 7 
By the ffatute of 22 H. 8. it was pꝛovided that no perſon arraigned fo2 any 22 x, 8. cap. 14. 
petit treaſon, murder oꝛ felony , ſhall be admitted to any peremptoꝛy challenge 3 H. g. cap. 3. 
above the number ok twenty: but at this day in cale ok high treaſon, notwith⸗ Lee before Peine 
ſanding the ſkatute of 33 H. 8. cap. 22, 23. and petit treaſon notwithſtanding fe wh _—_— the 
the Act of 22 H. 8. he may challenge thirty five accozding to the Common law, Chinn” . 
fo: it is enacted by the ſtatute of 1 & 2 Ph. & Mar. cap. 10. that all trials here- fore in the Chapter 
after to be awarded, oz made foꝛ any treaſon, ſhall be had and uſed only acco2d- of petit treaſon, f. 26. 
ing to the due oꝛder and courſe of the Common law, ſo as to Petit Treaſon the 
Act of 22 H. 8. is abꝛogated, but in caſes of murder and felony he cannot chal- 
_ Tenge peremptozily above the number of twenty, and if he challenge above twen- 
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3 E. 2, Forfeit. 17. 
23 E. contumac. 


17. 7 Hl. 6. 9. 


26 H. 6. Attach- 


ment 4. 
28 H. 6. 5. 


34 H. 6. 29. 49. 
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Seiſure of goods before Condiction. | Cap. 103. 


ty, and under thirty fir, he fozfeiteth not his goods and chattels , foz no law gi⸗ 
deth fozfeiture foz challenging above twenty; but the Court ought to over-ryte 
the challenge: neither is he conviaed by the challenging above twenty, as he 
was by the Common law by challenge of thꝛee Juries, foz the Ac of 22 Hl. 8. 
extendeth not to any conviction, but the challenge onlp, 

Ik the party Defendant be attached oz diſtrepned by p2oces out of any Court 
of Recozd, County, by foꝛce of a Juſticies, c hundzed Court, oz other Court \*a- 
ron, and make default, the goods oz iſſues are fozfeited, and upon the attachment 
the Sheriff oz other Dfficer may take the goods with them: and this is the 
reaſon that upon the attachment the Sheriff oꝛ other Officer ought to return 
thecertainty of the goods and the value, and it is not ſufficienf to return that 


32 H. 6. ibidem. 
9 H. 75.86. Broke 
Tir: forfeit. 4. 

2 El. Dier 199. 


pag. 54. ; 
I. part of the Inſti- 


1 

Vide 25 E. 3. 

ca. 14. | 
2. 
3. 


26 AT. p. 32. 
43 E. 3. fo. 24. 
44 All. p. 14. 
7 H. 4. fo. ultimo. 

Lib. 8. fo. 171. 
See the x. part of 
the Inſtitutes. 
Sect 745. fo. 391. a 
Bract. I. 3. f. 123. 
Brit. fo. 4. b. 
Fleta. l. 1. c. 25, 25. 
4 Nota the gene- 
tality of theſe 
words. 
Hil. 29 E. 1. Co- 
ram Rege in Aſſ. 
Campions caſe. 
b In this word, * 
treaſon is com- 
prehended. 
c Nota, Mort del 
home eſt felonia 
magna. | 

- d Note this rea- 


he hath attached oz diſtrained the defendant by goods to ſuch a value, and ſo 
upon the diſtrels the iſſues muff be returned in certain, becauſe they are upon 
default to be foꝛfeited. | 

Mhat a perſon convict of felony befo2e attainder ſhall fozfeit : ſee the Fir 
part of the Inſtitutes, SeR. 745. Verb. Attaint fo. 391. 

See Supra in the Chapter of Deodands, and in the Chapter of Wreck , Vid. 
Stanford Pl. Cor. fo. 183, 184. &c. x7 
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Of the ſeiſure of goods, &c. for offences 
&c. before conviction. 


Rte the goods, xc. of any Delinguent cannot be taken and ſeiſed to 


— — 


the Kings ule, befoze the ſame be fozfeited. 
The ſame cannot be inventozied, and the Town charged therewith, 

befo2e the owner be indiceddf Kecozd. - | | 

It is to be obſerved, that there is two manner of ſeiſures , one verbal with- 
out taking, removing, oz carrying away, only to make an Jnventozy , and 
to charge the Town : And the other an actual ſeiſure , and taking away the 
ſame, 
As to the firft the ſame is manifeſt by Bracton, and all our ancient Authoꝛs: 
and let Bracton ſpeak fo them all, i | 

Priſones impriſonati, antequam convicti fuerint , de terris ſuis diſſeiſiri non 
debent, a nec de rebus ſuis quibuſcunque fpoliari ; ſed dum fuerint in pri- 
ſona' debent de proprio in omnibus ſuſtentari , donec per judicium deliberati 
fuerint vel condemnati, &c. And fo. 136. b. he ſaith thus, Qui pro b crimine 
vel felonia magna, ficut pro © morte hominis, captus fuerit & impriſonatus, 
vel ſub cuſtodia detentus , non debet ſpoliari bonis ſuis , nec de terris ſuis diſſei- 
firi , ſed debet inde ſuſtentari donec de crimine ſibi impoſito ſe defenderit, vel con- 
victus fuerit, d quia ante convictionem nihil forisfacit; & fi quis contra hoc fece- 


Tit, fiat Vicecom tale bre. e Rex vic' ſalutem. Scias quod F proviſum eſt in curia 


noſtra coram nobis, quod nutlus homo captus pro morte hominis, vel pro alia fe- 
lonia pro qua debeat impriſonari , diſſeiſietur de terris, tenementis vel catallis ſuis, 
uouſque convictus faerit de felonia de qua g rectatus eſt, ſed quam cito captus 
verit per viſum cuſtodum placitorum coronæ noſtræ, & per viſum tuum & le- 
galium hominum apprecientur catalla ipſius capti, & imbrevientur, & ſalvo 
cuſtodiantur per þ ballivos ipſius qur capitur , & qui bonam in veniant ſecurita- 


ſon extends as well to treaſon, as to felony. e This writ is in the Regiſt, f That is, magna Cart. ca. 29. and that 
Act extends as well to treaſon as to felony, 5. E. 3. ca. 9. Fleta li. 2. c. 26. accord. g Ideft, indictatus, for before In- 
dictment no verbal ſeiſure can be made, or Inventory taken. Stat. de 4 E. 1. de offic. Corenatoris, & aliquis culpabilis 
inveniatur, &c, Britton f. 4. b. accord. h So it was in Bractons time, but afterwards the Townſhip was charged, and an- 
ſwerable for the ſame, Britton fo, 18. Mirror ca. Sect. 13. Fleta li. 1. ca. 25, 26. 43 E. 3. 18. . 


deo 


| 


Cap. 193: Serſure of goods before conviftion; RE 

tem de reſpondendo coram Juſticiariis noſtris cum ab eis exigantur: ſalvo tamen | | 

eidem capto & familiz ſuz neceſſatiæ, quandiu. fuerit in priſona , rationadili , Note che genera li- 

eſtoverio ſuo, &c. i. tationabili victu & veſtitu. 3 E. 3. Coron. 366. 13 H. 4. 13. ty of theſe — ; 
By the ſtatute of 1 R. 3. cap. 3. it is enaged and declared, That neither b Mic. 18 E. 1. Co- 

Sherif, Eſcheator , Bailif of Franchiſe , à not other perſon take or ſeiſe the ram Rege Ro. 34, 

goods of any perſon arreſted, or impriſoned, before he be convicted or attaint _ Niũ quis 

of the felony ,. b according to the Law of England, or before the goods be 7 — — rorns 

otherwiſe lawfully forfeited, upon pain to forfeit double the value of the goods ſo re captus "ode 

taken to the party grieved, _ „ FER -c- - 

Boas (ſuper tota materia) theſe two concluſions are manifeftly pꝛobed. Firſt, omra ipſum, 

that befoze Jndidment , the goods oz other things of any offender cannot be 

ſearched , invento2ied , oz in any ſozt ſeiſed , no2 after Jhdiqment ſeiſed , and 

removed, oz taken away befo2s conviction oz Attainder. Secondly , that Begging of lande 

the begging of goods oz ffate of any Delinquent accuſed oz indicted of and goods before 

any treaſon , felony , oz other offence befoze he. be convicted and attainted, a *<- 

xs utterly unlawful , becauſe befoze conviction and attainder , as hath been : 

laid, nothing is fozfeited to the Ring, noꝛ grantable by bim. And beſides 

it either maketh the p2oſecution againſt the Delinquent moꝛe pꝛecipitate, vio- 

lent , and undue , then the quiet and equal pꝛoceeding of Law and Juſtice 

would permit, oz elſe by ſome underhand compoſition and agreement ſfop oz 

hinder the due courſe of Juſfice foz exemplary puniſhment of the offender, And 

laſtly, when the Delinquent is begged, it diſcourageth both Judge, Juro2, 

and witneſs to do their duty. , . 4 „ 5 | 

It was an Article of Jnquiry , De biis qui aliquid agunt per quod veritas & ju- Cap. Itinerii: 

ſtitia ſuffocantur. FV EE. 9 

See Lib. 7. f. 36, 37. the caſe of penal ſtatutes & Nota bene: Ste allo the ſfa- 

tute of 21 Jac, ca. 3. à fortiori in caſe of life, Placitum coronæ ought not to be⸗ 

rome in effect placitum privatum. And if it fall out that the party accuſed be 

legitimo modo acquietatns, let ſuch as beg him and pꝛoſecute againſt him be ter⸗ 

— by the villainous judgement againſt Conſpiratozs, whichyou may read be⸗ 

oze cap. Judgements and Execution, 


Syer« caſe, Anno 
32 Eliz. 


At the Aſſiſes in 
Lent, 32 Eliz. in. 
Com. Neff. 


Nota, The reſolution 
of all che Judges. 


49 E. 3. 11. 
7 E. 4. 1, 2. 


Of Falſi fy ing of Attainders: 


T Tivelve Seſſions of the Peace holden at No2wich foz the County of 
| Nozfolk, Anno 32 Eliz. one Syer was indiced of 1Burglary, ſuppoſed to be 
commited 1 Auguſti Anno 31 Eliz. wherennto Syer pleaded not _ 


And upon the evidence it appeared that the burglary was committed, 1 Septemb. 


Anno 31 Eliz. ſo as at the time alledged in the Indiament there was no burgla- 
ry done: and it was conceived that the very true day in the Jndictment was ne- 
ceſſary to be ſet down in the Jndicment , fo2 that the Judgement doth relate to 
the day in the Indictment, and lo avoid Feoffements, Leaſes, gc. foz that (as it 
was alſo conceived ) the feotfte; leſſee, xc, when the attaindet is upon a verdic, 
ſhould not falſifte in the time of the felony: and thereupon the Jury found Syer 
not guilty, And at the ſame Seſſions Syer was again indicted foz the lane bur⸗ 
glary done 1 Septembris Anno 31 Eliz. when in truth it was done. And he that 
gave the charge at that Seſſions doabted , whether upon this matter Syer might 
plead Auter foitz acquite foz the ſame burglary, ( foz ſeeing the offender is allotw⸗ 
ed no counlel, the Court ought to do him Julkice and aſſign him counſel in favo- 
rem vitæ, though he demand it not, to plead any matter in law appearitig to the 
Court foꝛ his diſcharge; ) and therenpon he ſtaped the pzoceeding againſt him, 
and the ACiſes being at hand be acquainted the Juſtices of Allile, Wray Chief 
Juſtice, and Juſtice Peryam with his caſe,and with the doubts conceived there- 
upon; who anſwered him, that the like caſe had then been lately pzopounded by 
Juffice Peryam fo all the Juffices of England; and by them thꝛee points were 
reſolved, t, That the Crown was not bound to let down the very day when 
the treaſon , felony, cc. was done, but the day ſet down in the Jndictmentf 
being befoze oz after the offence done, the Jury onght to find him guilty , if the 
truth of the caſe be ſo; and if it be alledged befoze the offence done, to find the 
day when it was done in rei veritate , fo2 they are ſwozn ad veritatem dicendam, 
and then the fozfeiture ſhall relate but to the day in the verdic , which was the 
day of the offence done , and not to the day in the indictment. 2, That if the 
Triers find the offender guilty generally, yet the feoffee oz lefſee,gc.if the offence 
be alledged in the indictment befoze it was done to their pzejudice,may fallifie in 
the time, but not foz the offence, Foꝛ ſeeing the Crown is not bound to ſet down 
the very fuft day when the treaſon oz felonp, cc. is done, and that the Triers have 
chief regard and reſpect of the offence it ſelf, God fozbid, but that the Subject 
might fallifie as concerning the time of the offence. 3. Ik the offender be fonnd 
not guilty he in that caſe might plead upon a new indictment, Auter foitz acquite: 
and lo Syer in the caſe afozeſaid did, and was thereupon diſcharged accozding to 
the ſaid relolutions. Nota, Three notable points reſolved, that never were relol⸗ 
bed in any Book that we have read, and remember. | 
If a man infeoffeth another of his land, and after is indicted of a felony ſuppo- 
fed to be committed befo2e the feoffment, and therenpon is outlawed ; ths pars 
ty himſelf is bound hereby, e cannot traverſe the felony, but the feoffee, qc. may; 
becanſe he is an eftranger thereunto: foz a falſs indictment without any tryal 
by verdict ſhall not bind the feoffee, cc. but that he may falſifle , either by tra⸗ 
verſe of the felony it ſelf, oz ofthe time of the feoffment. any 
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And lo it is if a man maketh a feofement ok his land, and after taketh Han⸗ 11 H. 4. 94. 

ttuary, and confeſs the felony befozs the Coꝛoner by him to be done befoze the ⸗ H. 5. Eſtop. 91. 
keoffement, & abjureth the Realm ; the feoffee ſhall ſalſifie the attainder by tra- Vid. Nor. Par! 
verſing of the felony. And lo it is if a man be indicted of felony, and is attainted 23 Ii. 6. nu. 33 
by his own confeſſion , the feoffee ſhall fatſifie the attainder by denying the felo- MA 
ny. But otherwiſe it is if he be attainted upon a verdict given by twelve men, foz 

then the feoffee ſhall not falſiſte by traverſing of the offence, but of the time only, 

Where the caſe in effec is, that 19 Januarii Anno 1 Mariz , a Commiſſi- pl com. f _ - 
on of Oier and Terminer in London was directed to Sir Thomas White the ne : 
1.02d Papo; of London, and to divers others, reciting, that where Sir Robert Lic, caſe, 
Dudley knight , 9 Januarii Anno 1 Mariz was indiced of Bigh Treaſon befo2e 

Thomas Duke of Narff, and 14 others Commiſſioners of Oier and Terminer in 

the County of Porff. (where in truth that Commiſſion was directed to ſo many, 

but the indictment was taken but befo2e 8 of them only) granting to them oz any 

4 of them, authozity to receive the indictment taken befoꝛe 15 Commiſſioners, 

and to pzoceed thereupon as ſpecial Juſtices of Oier and Terminer, gc. By pze- Tri. 3. El. 

tert whereof they pzoceeded:; and upon the confeſſion of the ſaid Sir Robert Ws th.s point 
Dudley, gave judgement againſt him in caie of High Treaſon, 2 Jn this caſe it - - Pe 64. 
was adjudged, that Sir Robert Dudley, then Carl of Leic. might falſifte the ſaid 41 All. * = 
attainder by plea, becauſe it was void, and Coram non judice; fo? that the ſaid lat- 27 Af. p. 55. 

ter Commiſſioners b had no power to pꝛoceed upon an Indictment taken befoze 39 38: p 6. 

8, but befoꝛe 15, and ſo the judgement was void, and coram non Judice : fo? * 4.3.9 H. 4. 1, 
whereſoever the judgement is void oz coram non jadice, the party is not dꝛiven to 36 fl. 5 4 

his Wait of Erroz, but may falſifie the attainder by plea, Chewing the ſpectal 31 H. hag 
matter which pꝛoveth it void, oz coram non judice, In which caſe the party fo2- 4 H. 6. 24. 
feiteth neither lands noz goods, By which cale it appeareth how neceſſary it is Fs E. 4. 31. Co- 
foz Judges, eſpecially in caſes of Trealon and Felony, to look into the whole fl. 4. 
Recozd, and the pzoceedings thereupon , befoze they give judgement , left they 4 kl. 7. 18. 

give an unlawful and unjuſt judgement , by means whereof the party may loſe 2 H. 7. fo. 

his life, cc. N Vide Rot. Parl. 

c A and B were indicted, A as pꝛincipal of felony, and B as acceſſary fo? recet- ke. F. . Rot. LIT. 
ving him. A fled and was attainted of the felony by outlawzy. B the acceſſary e e 
(being. leiſed of lands in fee holden of C) was arraigned upon the indictment - © Sce eats F 
found guilty by verdict , and had judgement, and was hanged: C the Loꝛd en- temps E. x. tit. 
treth as Loꝛd by Eſcheat: A the pꝛincipal reverſeth the Dutlawry , and to the #rrdanc. 45. but noe 
felony pleaded not guilty, and by verdict was found not guilty , and thereupon 9 _ reported. 
was by judgement acquitted. The Heir of B, bzought an Aſſiſe of Boztdanceſto; 1 ee 2 
againſt C the Loꝛd by Eſcheat, who pleaded the outlawzy of the pꝛ incipal, and 4 W ere — 
the attainder of the acceſſary, his leiſin in fee, and the execution, and his entry ſtor of the acceſſaty 
as Lozd by Eſcheat. d The plaintife ſhewed the reverſal of the outlawzy by the „ law fully and in 
p2incipal , and his acquital by verdict and judgement, whereupon the L ozd de- c—_— attainted 
murred in judgement. And it was adjudged that the plaintiff in the Wit of che heir dll he | 
Mo2tdanceſtoz ſhould recover againſt the Lozd by Elcheat. Upon which judges cir by wareer _ 4 
ment we obſerve theſe five concluſions, 1. e That the attainder of ths acceſlary 50ſt facto. 
hath a kind of dependency upon the attainder of the pzincipal. Foz it is a * Vi. Ii... 119.b, 
Parim in Law, That the accellary ought not to be put to anſwer befoze the eres — 
pꝛincipal be attainted; and by the reverſal and acquital of the pꝛincipal, the „ e 
dependant judgement againſt the acceſſary cannot ſtand. 2. f That this attain- 2 R. * 12. 
der of the acceſlary may be falũſied and avoided by the Heir by plea, and is not / 28 E. 3. 57. 
dꝛiven to his Mit of Erroz ; foz that the attainder of the acceſſary is by matter 7 . 44. 

in Law avoided by Reco2d of as high nature as the attainder of the pzincipal 428 
was. Noz in this caſe if is impoſſible that there $ould-be an acceſſary where bg =. 
there was no pꝛincipal, of the ſame felony. 3. That the Cſcheat of the Land 9. H. . 
lawfully once veſted ſhall by his matter ex poſt facto, be deveſted. 4. Though $ H. 4. 
there were no immediat deſcent to the Peir, yet upon the judgement of the ac- . 5: 
quital of the pꝛincipal the Mzit of Moztdanceſto2 was maintainable. Laſkly, 3 0 7. 1 
that albeit the attainder of the acceſſary is * by judgement of Law, pet the 1; 8. Shaw 
a Toꝛd | 


3. 

6. , 

4. 6, 
3L. b, 
4+ 
6. 
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18 E. 4. 9. b. 


Dier 20. Eliz. 135. 
lib. 6. fo. 135 14. in 


Arundels caſe. 


Bract. lib. 3. f. 128, 
129. a. Brit. ca. 13. 


fol. 20. 


3 E. 3. forfeit. 25. 


22 Aſſ. 96. 
13 H. 4. 13. 
a 4 H. 7. 18. 


b 3 E. 3. cor. 296. 


& 344. 
c 47 E. 3. 26. 


13 E. 4. ſo. 8. a. 
Travers de chattel 


al common ley. 


d 27 Afl. p. 50. 


41 Af. p. 13. 
44 Aſſ. p. 16. 
Lib. 5. fo. 111. 
Fox leyes caſe. 


e Bra. Ii. 3. 129. 4. 


43 E. 3. 18. 
E. 4. 17. a. 


7 
per Cheke. 45 Aſſ. 
P+ 9. Stauf. pl. 


cor. 2 8 4. d. 


keiture of goods. And there is no Bok to warrant the opinion of Juſfice ons 


Of Falſhing of Attainders, Cap, 194, 


Loꝛd by Eſcheat remain tenant of the land, untill it be evided from him by act, 
on oz entry. And ſo it is if the pꝛincipal be attainted of felony, and after the ae⸗ 
ceſſa'y is alſo attainted, if the pꝛincipal reverſeth the attainder by Witt of Er⸗ 
ra2, the attainder of the acceſſary dependant thereupon is reverſed, 

A man commits treaſon oꝛ felony.and is thereof attainted in due fozm of law, 
and after this treaſon oz felony is pardoned by a general pardon; hereby the foun⸗ 
dation it ſelf,viz.the treaſon oz felony being by authoꝛity of Parliament diſchar- 
ged and pardoned,the attainder (being builded thereupon) cannot ſtand, but may 
be falſified and avoided by plea, foz he hath no other remedp by Mzit of Erroz 
oz otherwile. 

In the Connty of Warwick there were two brethren , the one having iſſue 
a daughter, and being leiled of lands in fee deviſed the government of his daugh⸗ 
ter and his lands, untill ſhe came to her age of ſixteen years, to his bꝛother, and 
died, The Uncle bzought up his Niece very well both at her Book and Needle, 
etc. and ſhe was about eight o2 nine years of age: her Uncle foz ſome offence 
cozrecing her, ſhe was heard to ſay , G good Uncle kill me not, After which 
time the childe after much inquiry,could not be heard of: Whereupon the Uncle 
being ſuſpeced of the murder of her, the rather foz that he was her nert Heir, 
was upon examination Anno 8. Jac.Regis committed to the Gaol foz ſuſpicion of 
murder, and was admoniſhed by the Juſtices of ACize to find out the Childe, 
and thereupon bailed him untill the nert Aſiſes. Againft which time, foz that 
be could not find her, and fearing what would fall out againſt him, took another 

child as like unto her both in perſon and years as he could find, and apparelled her 
like unto the true child, and bꝛought her to the next Alliſes, but upon view and 
eramination, ſhe was found not to be the true child; and upon theſe pzeſumpti- 
ons he was indicted , found guilty, had judgement, and was hanged. But the 
truth of the caſe was, that the child being beaten over-night, the next morning 
when the ſhould go to ſchool , ran away into the next County : and being well 
educated was received and entertained of a ſtranger: and when ſhe was ſirteen 
pears old, at what time ſhe ſhould come to her land, ſhe came to demand it, and 
was direcly pꝛoved to be the true child. Mhich caſe we have repozted fog a 
double cabeat: firſt to Judges, that they in caſe of life judge not too haſtily upon 
bare pzeſumption : and ſecondly , to the innocent and true man, that he never 
feck to excuſe himſelf by falſe ox undue means, leſt thercby he offending Cod (the 
authoz of truth) overthrow himſelf, as the Uncle did. 


Falſifying concerning goods. 

If A be indicted before the Coꝛoner foꝛ the death of another, and that A fled fos 
the lame: hereby are all the gods and chattels of A fozfeited Which Le had at the 
time of the verdict given; and this cannot be falſified by traverſe. Foz if ths 
party be arraigned upon the ſame indiqment befoze Juſtices of Gaol delivery, 
and is by verdict acquitted of the felony, and that he did not flee foz the lame: yet 
he ſhall fozfeit his goods & chattels, but yet, = ſuch a fugam fecit map be falſified 
by matter in law : foꝛ if the indidment be void and inſuficient , there is no fo2- 
feiture. b But if a man be indicted befoze Juſtices of Oier and Terminer, and is 
acquitted by verdic, and they find further that he fled fo2 the ſame , his gods are 
foꝛfeited which he had at the time of the verdict given; e & it being alſo found 
in particular what gods he then had, that may be traverſed by any that had pꝛo⸗ 
perty in thoſe gods. | 

There is allo a fugam fecit in law. d As if a man be indicted oz appealed of fe- 
lony and pꝛoces continued againſt him, upon his default of appearance, and an 
Crigent awarded againſt him, whereupon he appeareth, albeit he be after ac⸗ 
quitted of the felony , yet all his goods and chattels are foꝛfeited by the award⸗ 
ing of the Erigent upon this fugam fecit in law, e But this may be falGfied by 
matter in law: fo2 if the Jndicment oz Mit of Appeal be inſufficient, o2 erro3 
be in the Pꝛoces oꝛ Exigent the ſame may be avoided by erception , and no foz- 


for 


Cap. 105. Of Pardons 5 


ercuſe his abſence, as if he were in pziſon oz beyond the ſea , at the time of the 
Exigent awarded, oz if the King befoze the Exigent doth pardon him, 

A is indicted of Petit Larceny , and upon his tryal is found not guilty, and 
that he did fly foꝛ the ſame, he (hall fozfeit his goods. And fo it is if an Crigent 
be upon ſuch an Jadictment awarded againſt him: but he may falſifie the ſame to 
free him of the fozfeiture of his goods by ſuch means as is afoꝛeſaid. Dee the 
firſt part of the Inſtitutes. SeR, 7.5. fol. 391. a. | | 

Hz leges vitam veſtram ( generoſa Juventus) 
Inſtituunt, quæ ſunt fugienda, ſequendaque monſtrant. 


| C AP. CT. 
Of Pardons. 


| e have ſpoken of the roxal and effabliſhing vertue of Juſfice : royal 
and eſtabliſhing J ſay , becauſe Juftitia firmatur ſolium, by Juffice 


the Royal Throne ts eſtabliſhed, Me are now to ſpeak of his 

Mercy: foz the ſame Holy Spirit ſaith, Miſericordia & Veritas gu- 
ſtodiunt Regem, & roboratur Clementia Thronus ejus. Percy and truth pzeſerve the 
King, and by clemency is his Throne ſtrengthned. And herenpon is the Law of 
England grounded. Non ſolum ſapiens debet eſſe Rex, ſed & miſeticors, ut cum 
ſapientia miſericorditer fit Juſtus, &c. Quibus tamen & qualiter eſt miſerandum, 
doceant eum merita vel immerita perſonarum, &c. Ok this Ropal vertue we 
ſhall ſpeak the moꝛze willingly, foz that (as it hath appeared befoze in the Chap⸗ 
ter ok Sanctuary) all Sanctuaries and places of Refuge foz ſafenuard of life are 
taken away, And where Bracton in the ſame place ſpeaking of the Kings mercy 
ſaith , Nihil tam proprium eſt imperii quam legibus vivere, it is to be obſerved, 
that the Laws of this Kealm have in ſome ſozt limited and bounded the Kings 
mercy, as ſhall appear hereafter. And foz as much as his mercy is conveyed un⸗ 
to his Subjects by his pardons , we ſhall now ſpeak thereof, being led thereunto 
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ford in this caſe : foz in 43 E. 3. the oziginal Mit was good, Quod adnoto, 30 H. 6. tit. for- 
non ut arguam, ſed ne ipſe arguar. And alſo by matter in deed o2 Recozd he may = 31. 19 E. 3, 


id. 19. 223.45 E. 
3. Afl. 9. 10 


SE 2. car. 406. 


Prev. 17 13. 


Prov. 20. 28. 


BraR. lib. 2, fo, 


by the Book in 9 E. 4. where it is holden A cheſcun Roy appent per reaſon de ſon g, E. 2. 3. 


office a faire juſtice & grace; juſtice in execution des leyes, &c. & grace de gran- 
ter pardons, &c. 


a A Pardon is a wozk of mercy, whereby the King either befoze attainder, a Seneca lib. de Cle- 
ſentence, oz conviction, oz after,fo2giveth any crime, offence,puniſhment,erecu- memia. ca. 24. Re- 


tion, right, title, debt oz duty, Tempozal oz Eccleſiaſtical: b All that is fozfeited 

to the King by any attainder , gc. he may reſtoze by his Charter: but if by the 

— the blood be cozrupted , that muſt be reſfozed by authozity of Par- 
ent. 


miſſius imperanti 
melius paretur. 

b See the firſt part of 
the Inſt, Sect. I. fo. 8. 
& SeR. 6 47. 


We call it in Latin Perdonatio, and derive it à per & dono: per is a Pꝛe⸗ See after cap. Re- 


poſition , and in the Saron tongue is for, 02 vor: as to fozgibe is throughly to ſt 
„Rot. Pa. 17 R. 3. 


nu. 11, &c. 
c 27 Hl. 8. cap. 4. 


remit , and * fo2ethink is to repent, and fozbear is to bear with patience, as it 
is ſaid, Leve eſt ferre, perferre grave. 


irution, 


All Pardons of Treaſon o2 Felony are to be made by the Ring, and in bis Hil. 25. E. 1. cc- 
name only, and are either general oz ſpecial. All pardons either general oꝛ ſpe- ram Rege Heref. 
cial, are either by Ac of Parliament (whereof the Court in ſome caſes ſhall take Jo. fl. Philippi 


Perpoint. 
1 H. 4. fo. 37. 
17 H. 6. protect. 57. 


notice ) oz by the Charter of the Ring, (which muſt al waves be pleaded.) And 
thoſe again are either abſolute , oz under condition, exception, 03 — 
, 03 
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11 H. 4. fo. 41. 
28 H. 8. Dier 28. 
3 Mar. ibid. 200. 
26 H. 8. fo. 7. 
There is a very 
general and abſo- 
lute pardon, 

Ro. Par. 15. H.6. 
nu. 31. 33 Hf. 6. 
nu. 29. &c. 


* This is put but 
for an example, but 
c re mult be taken, 
that what general 
pardon ſoever be 
pleaded the firſt 
clauſe of the pardon 
of diſcharge, &c. be 


See U. 5 fo. 47. 
Litilerons caſe. 
Ibid. fol. 46. 
Franklyns caſe« 
Ibid. fo. 48. Dry-- 
woods caſe. 

Ibidem 49. b. 
Wirrals caſe. 

Li. 6. fo. 79, $0. 
Sir Edw. Fittons 
caſe. Li. 6. f. 13. b. 
Li. Kelw. 8 H. 8. 
178. Ibid. 10. H. 8. 
fo. 198. a. ter. 

* Theſeaverments 
( as you perceive ) 
may be taken with= 
out any writ of 
allowance. 

8 E. 4. 3. 4 H. 7. 8. 
Li. 8. fo. 68. Trol- 
lops caſe. 


in Arundels caſe, 
A caſe of Burton. 


Hil. 29 El. the re- 
ſolution of all the 


Juſtices. 


Hil. 26. E.3 Ceram 
Rege Rot. 21. 
Wiltel. 


Of Pardons, Cap. 105. 


ole pardons laſs mentioned the party may have a wait of allow⸗ 
2 hy — an — in certain cales, in others the party may be aided by 
averment only, where no writ of allowance doth lie. 5 
And fir ok general pardons. General pardons are by Act of Parliament, 
if any of theſe pardons be general and abſolute , the Court muſk take notics 
of them, though the party plead it not, but would waive the ſame. But n 
theſe dayes the general pardons have ſo many qualifications and exceptions of 
offences and things, and of perſons allo, that the Court cannot take notice of 
them, neither can the party take benefit o2 advantage thereof, unleſs he plead it : 
And fo2 that it may concern the ſafety and quiet of many a ſubject , we have 
erpꝛeſſed the fozm of the pleading of a general pardon, and have ſet it down 
here in Latin: but if the offence be objected in the Star chamber, oz any othez 
Engliſh Court, then it muſt be pleaded in Engliſh, | 3 A 
Et præd A. per B. Attornatum ſuum venit, &c. (oz in propria perſona ) Et di- 
cit quod dominus Jacobus Rex nunc ipſum A. occaſione præmiſſa impetere ſeu 
occaſionare non debet : quia dicit, quod per quendam Actum in Parliamento 
dicti domini Regis nunc, tent apud Weſtm' in com Mid nono die Februarii 
ano Regni ſui ſeptimo, inter alia, inactitat' & ſtabilitum exiſtit authoritate 
ejuſdem Patliamenti, * quod omnes & ſinguli ſubditi dicti domini Regis tam 
ſpirituales, quam temporales hujus Regni Angliz , Walliz , Inſularum Jernſey, & 
Garnſey, & villz Barwic , hæredes, ſucceflores , executores, & adminiſtratores ſui, 
& eorum quilibet, ac omnia & ſingala corpora aliquo modo corporata, civitat, bur- 
gi, comitat', Riding, Hundred, Lath, Rape, Wapentag', vill”, villat', Hamlet" & Ti- 
thing „& eorum quilibet, ac ſucceſſor, & ſucceſſores eorum, & cujuſlibet Corum 
authoritate ejuſdem Parliamenti acquietarentur , perdonarentur , relaxarentur , & 
exonerarentur verſus dictum dominum Regem , tizredes & ſucceſlores ſuos & 
quemlibet eorum de omnibus proditionibus, feloniis, offenſis, contempt”, tranſ- 
o-eſs*, intrationibus , injurus , deceptionibus, malegeſturis , forisfacturis, pena- 
Iitat;bus , & ſummis pecuniz , pœnis mortis , pœnis corporalibus & pecuniariis, 
& generaliter de omnibus aliis rebus, cauſis, querelis, ſectis, judiciis & exe - 
cuionibus in prædicto Actu non exceptis, neque forpris, quæ per ipſum domi- 
num regem aliquo modo, ſeu per aliquem modum perdonari potuerunt ante 
& uſque nonum diem Novembris tunc ultim* præterit' ante editionem Adcius 
prædicti, cuilibet , aut alicui ſuorum ſabditorum , corporum corporat , civitat', 
burgorum , comitat*, Riding, Hundred, Lath, Raparum, Wapentag', villz, villat', 
& Tithing , vel aliquorum aliorum prout in Actu prædicto plenius continetur. 
Et idem A. dicit quod * offenſa prædicta verſus ipſum in forma prædicta ob- 
jecta non eſt in Actu prædicto excepta, neque forpriſata. Et quod ipſe eſt & 
tempore editionis Aus prædicti fuit ſubditus & ligeus dicti domini Kegis nunc 
n1tus {ub obedientia ſua , videlicet apud Weſtm' prædict, quodque ipſe non eſt 
aliqua perſona in Actu przdi& except* , neque forpriſat'. Et hoc paratus eſt ve- 


riicare, unde non intendit quod diftus dominus Rex nunc ipſum A. occaſione præ- 
Vid. I. 6. fo. 135 14 


miſſa impetere ſeu occaſionare velit , unde petit judiciam. Et quod ipſe de præ- 


miſſis predi& exoneraretur , & quod generalis perdonatio ptæ dicta ei allocatur, &c. 


cap. of falſifying of Attainders. 
TH — — 28 El. all felonies are pardoned, Burglary ers 
eepted. Hil. 29 El. it was reſolved by ail the Juſtices, that a man being attain⸗ 
ted of 1Burglary was ercepted , foꝛ the Burglary remains, and is made moze ap- 
parent by the attainder, and the offence of Burglary is the foundation, 

The moſt beneficial general pardons foꝛ the ſubject were thoſe of the fift, and 
thirteenth years of the reign of Queen Elizabeth, as by rompariſon of thoſe 
with others, will to the judicions Reader eaſily appear. The beſt general par- 
don in all King James's time, was that of the 21 year of his reign,as by compa⸗ 
riſon of that with any of his fozmer, will evidently appear, and were too long 
| earſed, | 4 7 
72 a particular pardons. No particular pardon, be it at the Coꝛonati- 


on, oz any other, of any offence oz offences whatſoever, that is abſolute without 


any 


— 


Cap. 105. Of Pardons. 

any condition, tt. need any wꝛit of allowance, but when the pardon is condi⸗ 
tional bp foꝛce of the Act of 10 E. 3. cap. 2. there a wzit of allowance out of the 
Chancery teſtifping that the condition is perfozmed , viz. ſurety found accozd- 
ing to that Act may be had, oz the party may plead the finding of ſurety, gc. and 
vouch the Reco2d. 

The moſt large and beneficial pardons by Letters Patents, that we have 
read and do remember, were that to William Wickham Biſhop of Wincheſter 
( foz good men will never refuſe God and the Kings-pardon , becauſe every 
man doth often offend both of them) and that other to Thomas Wolſey Cardinal, 
which are learnedly and largely penned, | 

But let us turn our eye to ancient Charters of pardon, c conſider well of them, 

Edwardus Dei gratia Rex Angliæ, Dominus Hiberniz , & Dux Aquit', Omni- 
bus ballivis & fidelibus ſuis , ad quos præſentes Ifz pervenerint, Salutem. Sciatis 
quod pro bono ſervitio quod Johannes Chaumprona de Thornton in Picke- 
rings, in partibus Scotiæ nobis impendit, perdonavimus ei ſectam pacis noſtræ, 
quæ ad nos pertinet * pro morte Iſabellæ quondam uxoris ſuæ, unde indicta- 
tus eſt, & firmam pacem noſtram ei inde concedimus. Ita tamen quod ſtet recto, 
fi quis verſus eum inde [cqu voluerit. In cujus rei teſtimonium has literas noſtras 
fieri fecimus Patentes. Teſte me ipſo apud Roukesburge, nono die Febr. anno 
Regni noſtri triceſimo. 

Edwardus Dei gratia Rex Anęliæ, Dominus Hiberniæ, & Dux Aquitan' Om- 
nibus ballivis & fidelibus ſuis ad quos præſentes liters pervenerint , Salutem. 
Sciatis quod pro bono ſervitio quod Galf. filius V Varnum in partibus Scotiæ im- 
pendit , perdonavimus eidem Galffo ſectam pacis noſtræ quæ ad nos pertinet, 
de homicidiis, roberiis , latrociniis, fractionibus domorum, feloniis & aliis tranſ- 
greſſionibus contra pacem nr̃am in regno nfo factis, unde indictatus eſt, & ſimiliter 
tranſgreſſionem quam fecit ab Eccleſia de VVatford, in qua aliquamdiu pro timore 
inimicorum ſuorum ſe tenuit fugiendo, & ſe ſecundum legem & conſuetudi- 
nem regni noſtri Juſticiar* non permittendo, & etiam utlagariam, ſi qua in 
ipſum ea oc caſionè fuerit promulgata , & firmam pacem noſtram ei inde con- 

cedimus. Ita tamen quod ſtet recto in curia noſtr a, ſi quis verſus eum loqui 
voluerit de homicidiis, roberiis, latrociniis, fractionibus, feloniis & tranſgteſſioni- 
bus prædictis. In cujus rei teſtimenium has literas noſtras fieri fecimus Patentes. 
Teſte me ipſo apud Liniſcu viceſimo ſecundo die Januarii anno regni noſtri trice- 
ſimo. Per breve de privato ſigillo. 

It appeareth by this Recozd , that the ſaid Jeffry was indicted foz the death 
of a man, and of divers Burglaries and Felonies, and being thereupon ar⸗ 
raigned pꝛayed his Clergy , ſed ſalvo ſibi privilegio clerical: poſuit ſe ſuper patri- 
am, and was found not guilty, xc. in the pzoceeding whereof there was mani⸗ 
feſt erroꝛ, and obtained the ſaid pardon. Merein divers things are obſervable : 
Firſt, that the pardon is de * homicidits, and not de murdris, neither have we 
ſeen any pardon of murder by any king ol England by erpzoſs name, Se⸗ 
condly , by theſe ancient wozds the King doth pardon ſectam pacis noſtrz , quæ 
ad nos pertinet de homicidiis, &c. & firmam pacem noſtram ei inde concedimus. 
This ſecta pacis is by Judictment , which is the Kings ſuit , and, as it wore, 
his declaration, Thirdlp, that the King of ancient time did not pardon homis 
cidium, &c. but ſeam pacis noſtræ quæ ad nos pertinet de homicidiis, & c. pet 
when he pardoned, and releaſed the ſuit oꝛ mean, viz. ſectim pacis, &c. the of 
fender was diſcharged of the homicide it lelt in diebus illis , but at this day the 
offence it ſelf is pardoned, which is the ſureff way. | 

The King bzought an action of debt upon an obligation, the Defendant 
pleaded non eſt factum, and at a Niſi prius it was found the deed of the Defen- 
dant; and befo2e the day in bank, the King pardoned the Dekendant all 
debts, quarrels, cc. and after the King had judgement , and ſued out execution, 
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3 H. 7. 7. a. this 
atute expounded, 
and this Act extc d 
to felony, and not 

to treaſon. 


Rot. Pat. 2 1 Jul:i 

nno 1 R. 2. 
Rot. Par. 12 Feb. 
21 H. 8. great ot- 
fences need great 
pardons, little ot- 
fences are ſoon 
orgiven. 


Hil, 29. E. t. Coram 


Rege Hereford. 
Johannes fil. Ph. 
Perpoint, &c. 
It appeareth by 
the Record tt at he 
killed her per in- 
fortunium. 


Delib. Gaolæ de 
Windeſſore, coram 
Hugone de 
raund, & Johan- 
ne Neprunt die 
Jovis proxim' 
poſt clauſs. Paſc. 
Anno 35 E. x, 


For this word 
Homicide, ſee in 
the Chapter of 
Murder. See Hil. 
31 E. 3. ceram 
Rege Rot. 7. 
Northumb. 

9 E. 4. 28. 

8 H. 4. fo. 23. 
Lib. 6. 13. b. 


34 H. 6. 3. 
„ 
11 H. 7. 10. 
Li. 6. f. 49. l. 8. c 
Lib. Keylw. 


and the Defendant came and pleaded the pardon, and it was adjudged that in 3 H. 9. fo. 187. 


the Kings caſe, he might plead the ſame, though he had no day in Court, becauſe 
he could not have an Audita querela, oz a Scite fac againſt the King, and _— 
| 028 


2 R.2.4.b,fimilc, 
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Pl. com. f. 401. 
Coles caſe. 
37 H. 6. fo. 21. 
Quatermains 
cale. Li. 5. fo. 49. 
Vaughans caſe, 
Li. 6. fo. 13. Caſes 
ce pardon. 
22 El. Dier 135. 
Exod. 21.12, 73, 
14. Deut. 19. 13: 
Noa miſefeberis 
us, c. 
a 2 E 3. c. 2. 
14 E. 3. ca. 13. 
10 E. 3. ca. 2. 
b 2E: 3. ea. 2. 
4 E. 3. ca. 13. 


Rot. Par. 13 E. z. 


nu. 18. 

c 27 E. 3. ca. 2. 
Trin. 30. E. 1. 
Rot. 2. Coram 
Rege London, 
Anno 29 E. 1. A 
pardon of death, 
Ad inſtantiam Jo- 
han. Butec ourt. 
Mic.33 E. 1. Co- 
ram Rege Ro. 65. 
A pardon ad re- 
quiſitionem H. 
de Bohun. Count. 
Heref, & Eſſex. 


d 13 R. z. ſta. 2. c. 7. 


16 R. 2. cap. 6. 
9 E. 4. fo. 26. b. 
e IE. 3. f. 24, 
FS H. 6. 20. 

4 E. 4% 

g Li. 6. fo. 15. 
SE 4. 26. b. per 
Billing Chief 
Juſtice. 


b Eccleſ. J. 1. 


1 Regula. 
Maledictus eſt qui 
peccat ſub ſpe. 


Genel. 9. 5. 
Num. 35. 33. 


Brad, I. 3. f. 135; 


| Of Pardobs Cap. 105: 
foꝛe if he could not plead it, he ſhould be without remedy ,. but againſt a co m⸗ 
mon perſon he could not plead it, becauſe he ought to have an Audita querela , oz 
a Scire fac. And in this caſe it is obſervable , that albeit by the judgement a 
new title to the ſaid debt is accrewed to the King ol Recozd after the pardon, 


the obligation at the time ok the pardon being but a matter in fact, vet foz 


that the obligation was the * foundation of the debt, and the matter whereupon 


judgement was given, and by the pardon the debt due by the obligation was 


extinct , the judgement thereupon cannot bind, but is to be avoided by plead⸗ 
ing the pardon, % or i 4 W.-: 5 

What things the King may pardon, and in what manner, and what he can⸗ 
not pardon, falleth now to be treated ot. 5 | 
4 In caſe of death of man, robberies, and felonies againff the peace, divers 


Jas of Parliament have reſtrained the power of granting Charters sf par- 


dons, Firſt, that no ſuch Chartsrs ſhall be granted but in caſe where the King 
may do it by his oath, b Secondly , that no man ſhall obtain Charters out of 
Parliament, and accoꝛdingly in a Parliament Roll it is laid; [Foz the peace of 
the Land it would much hslp, if good Juſtites were appointed in every County, 
if ſuch be let to mainp2iſe do put in good ſureties , as Eſquires or. Gent. 
and that no pardon were granted by the Parliament;] Thirdly , foz that the 
Ling hath granted pardons of felonies upon falſe ſuggeſtions , © tt ts pꝛovided, 
that every Charter of felony which ſhall be granted at the ſuggeſtion of any, the 
name of him that maketh the ſuggeſtion ſhall be compaiſed in the Charter, and 
if the ſuggeſtion be found untrue , the Charter ſhall be diſallowed, And the 
like p2oviſton is made by the ſfatute of 5 H. 4. cap. 2. foz the patdon of an Ap- 
pꝛover. VVVVVVVV Os C 
d Fourthly, it is pꝛovided that no Charter of pardon foz murder, treaſon, oz 
rape, ſhall be allowed, ec. if they be not ſpeciũed in the ſame Charter. 
Wefkoꝛe this ſtatute of 13 R. 2. by the pardon e of all felonies, treaſon was 
pardoned, and ſo was murder, kt. f At this day by the pardon ok all felonies, 
the death of man is not pardoned. Theſe be excellent laws foz direction, and foz 
the peace of the Realm, g But it hath been conceived, (which we will not que- 
ſtion) that the King may diſpenſe with theſe Jaws by anon obſtante, be it gene⸗ 
ral oz ſpecial , (albeit we find not any ſuch claufes ot non obſtante, to diſpenſe 
with any of the ſtatutes, but of late times) Theſe ſtatutes are excellent inſtru⸗ 
tions fo2 a religious and pꝛudent King to follow, foz in theſe tales, Ut ſummæ 
poteſtatis Regis eſt poſſe quantum velit , fic magnitudinis eſt velle quantum poſſit. 
Yereof vou may read moze in Juſtice Stanford, lib. 2. cap. 35. in divers places 
of that Chapter, of his grave advice in that behalf; Poſt certain it is, that 
the Wozd of God hath ſet down this undiſputable general rule, h Quia non 
profertur cito contra malos ſententia, filii hominum fine timore ullo perpetrant 
mala. And thereupon the rule of law is grounded. i Spes impunitatis continuum 
affectum tribuit delinquendi. Et veniæ facilitas incentivum eſt delinquendi, This 
is to be added, that the intention dt the ſaid Act of 13 R. 2. was not that the 
King ſhould grant a pardon of murder by erxpꝛels name in the Charter, but be⸗ 
cauſe the whole Parliament conceived, that he would never pardon murder 
by ſpecial name foz the cauſes afozeſaid , therefoze was that pzoviſion made, 
which was (as in other caſes J have obſerved) grounded upon the lam of God, 
Quicunque effuderit humanum ſanguinem , fundetur ſanguis illius ; ad imaginem 
quippe Dei creatus eſt homo. Nec aliter expiari poteſt, niſi per ejus ſanguinem, 
qui alterius ſanguinem effuderit. And the wozds of every pardon is after the 
recital of the offence, Nos pietate moti, &c. See befoze in the Chapter of Pur - 
der, and in the Second part of the Inſtitutes , Stat. de Glouc. cap. 9, and the Re⸗ 
giſter fo. 30g. pardon of the King, De morte per infortunium, ſe defendendo, vel 
per lunaticum, vel per furioſum. | | 
By the ancient and conſtant rule of law, Non poterit Rex gratiam facere 
cum injuria & damno aliorum : quod autem alienum eſt, dare non poteſt per ſuam 

gratiamy oo N 4 
3 


— « 22 
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+ Cap. to: Of Pardon, 237 
In an appeal of death, robbery rape, 4c; tha ing cannat nardon the Me- 11 R. » * 17. 
fendant, foz the Appeal is tte ſuit ot the party to babe — en 2 155 
whether the Defendant be attainted by Judgment; ac. oz by Dutlawry, the . Diet 13 yy 
don ok the King ſhall not diſchargs the Defendant⸗ In an appeal; the Daſewe;” 2 E. 3. Cor, 1. 
dant wages battail, the Plaintif counterpleads;:foz that the elend 3 
p)iſon, if the Bing pardon the bzeaking of 'pziſon;:the- countorplea: fails: 
the bzeaking pziſon is a collateral ac : and pet in divers tales at the 
ſuit ofthe party, "when the Defendant either ch the dain, oz b ny 1 * 
ſttatute (beſides the reſtitution, oʒ damage of the Plaintif) 1 thereby allo ta 2 5 ww OT 
have an eremplary puniſhment, the King map. pardon. the: am Foz mans; 74 
ple, In an attaint by A. againſt᷑ the party, and the petit Jurp v again the Bore! 1944 
w to have reffitution , this che Kmg cannot pardon:z/: againſt the paſte) = 
Jury; by the Common law thatithey ſhould; laſt libetam egen, their wives n 
and childzen caſt ont of their-houſes ; their :hayſes wald their trees We 
ſtrated, their Peadows ploughed up, their gods and chattels ſeiſad;; and their IEEE 
bodies taken; this the King may pardon, becauſe it is a muiment em- n 
plary to deterothers, and tendeth not to the:reffitution 'o3-{atiatantion; af; the: ES e 
Plaintif, 0. een 0797 (270 off dne: ems WE. 
Now to take un erample pie a tatute. ¶ De pneris ae | 
(quorum. maritagium ad al iquem pertineat) ;ripus! 8 abdufitiag 
CERES 5 


it non habens jus in maritagio, licet poſtmodum reſtituat,; 

tum, vel de matitagio ſatisfcetit; puniatit amen pro cx e 
ſonam- duoram*arnorum,” In this cafe the hocty being fttaded- Ti r d 
may pardon the impziſonment- by:: two years, fo that wag; added 78918: pur: me £ | 
niſhnient eremplary, puniatur, c. And this doth notably appear; by 2 be | 

of pardon which King E. 2. made after this ſtatute. Rex tle; gratu- ſua; Paſch. — 1. 
perdonavit Godithi; quæ fuit uror Ruberti de:Waldiſch; ic quad ad ipſumgper- Coram 1 
tinet, de tranſgreſfione quam ipſa Goditha fecit Agathæ, quenfyie: uxor;; CO _ 
de Waldiſch de Ellam, rapiendo: & abducendon Juhandam: Ai Se barem boy 1 1 
Johannis de Waldiſcli infra ætatem exiſtentems tujus maritag!1ad ipſang;; Ager : 
tham pertin*, unde ipſa Goditha coram domino E. quondam+ 4xge Angliz pag ber the frft part 
tre ipſius regis convicta fuir, & per conſidemtionem | Cur';: didti: patris priſonæ ne ofthe a. 
ad judicata per biennium ibidem moratura, &. etiam rempus: impriſonamenti 0 oy — 
adhuc reſtat de biennio prædicto. Idee yalt': idem Rex! quod præfata Goclicha 

ge eo quod ad ipſum pertinet pro tranſgreſſiae prædictan fie qui eta, & qued a * Nora de co 
priſona przdiQta, fi pro eo quod ad ipſum regem inde pertinet, & non alia de caus quod ad regem 

{a detineatur in eadem, deliberetur. Teſte Rege apud Weſtm. 8. die Mai anno pertinet. = 
tegni ſu1 primo, Ideo ipſa Godith1 inde __ you hoc, oo) ad denim reg Anno 1 K 
gem 1de pertinet, &c. : 

Der moꝛe of this matter 3 El. Dier 201, 202, 9 El. Die 267, Muſgrave: Trin 40 El, Cena | 
caſe, 16'El Diet 323. Taverners caſe, Rege in appeal 
The Dekendant in an Appeal of murder — guilty pleaded, was fognd de mutdro. Inter 
guilty of manſlatighter : and it was reſolved by the Juſtices upon c — hx 
between them, that the Nuten might pardon the burning of the band, Los That 1.5 fo 50. 11e. 
is no part of the judgement at the ſuit of the party Plainkiff in the appeab b. 15 H. 7.5. 

— it is a collateral, and exemplary 5 indicted by: the ſtatute of 4 H. 7. ea. 
1.7. c. 13. 

In ſome/acious wherein the ſabject is foie: party- (85 appeareth by: that 
which hath been ſaid) ſome things the ing may vardon : ſo on the other Ide, 
where the King is ſole party; vet ſome things there be, that he cannot par⸗ 
don. As foz example: Jon all common nulantes, as fo; nat repairing of bzid- JE. 3. Aff 445. 
ges, high-ways; gt. the ſuit (fan aboiding ot multiplicity of. ſuits, which-the 16 E. 3. Gras. 


As: 9 


laws abhozre. and that nulli magis tueri rempablicam-creditum=eſt - quam regi) 35 H. 6. 25. ber 
is given to the king only, foz redzoſs, and refozmation: — - the 
cannot pardon, 93 diſcharge either the nuſance, oxthe ſuit fon the ſame ; 05 
Bracton ſaith, Non poterit Rex gratiam facere cun i injuria & campo aliorum. 
Glanvill I. 7, c. 17. verſ. ſinem. 


| Forteſcue. 

37 H. c. 4. b. 
Pl. Com. 487. in 
Nichols caſe. 


Ji Me 


2385 F-Þ: O Pardons. Cap. 105. 
+ E. m. <WheTufomer Mbeit the bum and ſurety be made fo him fo: the impozting 
1 © "of Watiorracen}otmpyw th ltetate nt 14 E.z;cc:t.-pet cannot;he-yeleaſe it, quia 


2 — — cecogmitanice, vc. to the King to kep the 
aint nter by ane; anvgenteally all other I ie ges df the Ming: Ja 


11H 147. ; = - "pil 
H. C. 4. b. —— beine Ihe peut be bon the King cannot pardon 02 releale the re⸗ 
ar z alehyugth be ans ineig to him becaule it ini the benefit an 


p of his e 44 Cr 
after an atridn be bwusbt, tam pro 9 Rege quam pro ſeipſo, 
hoe 95g 4s. . Mo2dingtvany Eatote; the Ping cannot difchacge:but bis olun part, and cannot 
egainſt vexati- _ biſeqQaryethe Jufozmers part, becanſe-by the bꝛinging of the adion he bath anin- 
ous Relators, &c. in terd@® therein+7but befdze nin bzought;- the Inn map diſcharge: the whole, 
_ (*ialefs'rt dvpzovidevitothe contrary by the Ad) :becauſs the Info2mer cannot 
3 H. 8. c. 1. Eke. ingen wia og thfomation'ojigthally fo; bis part only, but mult purſuethe 
txeate rand unde give" tothe patty. Prioved, the King cannot dil⸗ 
Lib. 5. fo. 50. Cn! nne, cf, 


T H.7. 3. 


Buggins caſe, rihe-atacchamber; though erhibited by the party, are Jnfo2matis 
A . the the Aug / and the Aung map patdun them, but after ſudgement (and 
28 88. damages, ifany ve giden) and cofts tared, the King cannot pardon them. 

Miſericordia & And that's infzmethmut the King krulp, is not wozthy of his 
veritas cufodunt” F Ir Therefore News 22 Yet, Pi RY falſi 


regem. 


bg E. 4. 38. 

ry may 1 ——＋—çꝙ — —— aur mention — the attainder, 0z 
' Cheke. —— is — — if a man be-attainted of burglary, and by 
11 H. 4 16. | felonies; ge. are pardounn ( rcept all burgiacies) the 11 
Lib 6. fa. 13. rp be erteptedi na befae is ſaid 


ti to A. a lony whereof he ttandetb indiurd, 02 indide 
and in truth he is not indicted, noz attainted, gc, this is ex- 


ed, and the King pars 
. dons him the — and all bus gwds ; it ia void 3 the goods, foz be maſt 
baten grant et em, 

res b u e mon de thidicred of felony; :and the hing reciteth the ſame, and pardoneth 
we felony rontuintd in the tadicment; and all outfanzits thereupon, if any be, 
woes ts a god pardon of the outlaw;y; thongh it de donbtfully alledged, 

| and the Ning not certainly intonmed. 
oy ney. i King! one convint-of hereſie, oz of any other offence puniſhs 
Lis. __ able be the Ecclefiaſticall Jaw:.-Jaall pzoctedings in the Eccleſiaſtical Court 
Li. 5. fo. r. Halls. | e officio, the Ang map pardon the offence.” The King may allo pardon Pyracy 
os * upon the ſea ; but by what wozds and in what manner, ſ& befoze in the Chapter 

cgi - 


ue 
8 mM 
9 H. 5. 107g. aud ae ths parvon vol, A. is ant 


Mace f El. | al the Juſtices of England being aſſembled at Serjeants Inne in Flats 
ade ge. bert, When FlecveODucen Blix. ws her Attoney generall, 4 moved this cal 

ning 5 . — "A'manTeiled in tee of two 'manozs, the one Holden of the Quan 
ice * ? 4 


2 and the Alisa ſeth out a pardon foz both, in which pardon the wozds 
pleading of ham |. + We; tis de tobe tajentat in- Eapire per Fexvic' militare, ut dicitir, imd after 
| A eld 6. being tranſcripted into the Erchequer, pꝛoceſſe goeth out againlf 
who pleddeth dhe piridon, begianiag bis ptex thus, Quybus lets 

& dachte Ker A; queritur ſe core graviter veratum & inqui- 
ear fore, & hoc minus juſte; qua micit quod eadem domina regina per Lite- 
as ſazs Patentes; Ne. and plead The Letters:Patents of pardon, as they bs 
2% Es-. With he lad — — after he alieneth the mann Which in 
45 E. 3. 3 tei veritate was not heben: — — was, whether the-ſecond Alience 
| i Sd tho hare matte oz ouctht to be concluded by the pardon and 
Br. 222. Pos ot the lirEAlione. And Arik the Jafffces had conflderation of the boks 
. Wag Al. pl, 38. 46 E. 3. 33. N. Com. 398. 7 B. 6. Tit. Eſtoppel. Br. 23 2. And in 

the end it was reſolved by all the Juſtices, that the pleading of the _— 


— . — in Capite, and the other holden of a common perſon, alieneth 


r v 


Chap. 105. Of Pardons. 


of a licenſe,as it is, is no concluſion foꝛ no moze then the pardon az licenſe being 
not poſitive oꝛ affirmative, but (ut dicicur)is a concluſion; no mo. is the pleading 
of them with the clauſe of(ur dicitur)any concluſion, And concluſions ſhall not be 
w2oucht by inference o2 implication of a thing that is not directly alledged, But 
it the pardon oꝛ licenſe had been affirmative and direc without the clauſe, ut di- 
citur, it had been a concluſion, and ſo had the pleading thercof been alſo, L aftly, 
it was reſolved, that in cate of the pardon oꝛ licenſe with the claule, ut dicitur, if 
the party coafeſs the tenure that pleads the lame; as to lav, Bene & verum eſt, that 
the land is holden by Knights ſervice in Capite, and pleads the pardon 02 licenſe, 
this ſhall conclude: and ſome of the Barons ſaid, that accoꝛding to theſe reſolu⸗ 
tions it hath been uſed in the Crchequer,and many pꝛeſidents be there accoꝛding⸗ 
ly: and by theſe reſolutions the Books aboveſatd ſhall the better be underſtood. 

Ik the Bing releaſe to A all debts,and in truth A and B be indebted, this ſhall 


not diſcharge B: but otherwiſe it is in the caſe of a ſubjec, foꝛ in that caſe the 


releaſe to one diſchargeth both, | 

If one be indebted to the King, ik the King pardon oz releaſe the debt, the acti⸗ 
on and ſuit foꝛ the debt is diſcharged, and if he pardon oz releaſe the action and 
po the debt is diſcharged ; aadlo it is in both theſe caſes in the caſe of a 

ubjec, 

A man is indicted of treſpaſs and ontlawed at the ſuit of the King, Rex par- 
donavit utlagariam in eum promulgat* , & quic quid ad eum pertinet, and not- 
withſtanding the defendant ſhall make fine,foz it ſeemeth that theſe woꝛds, quic- 
quid ad eum pertinet, without any reference, are too generall to diſpence with 
the fine. . | 

We finde alſo a diſcharge of fuꝛther pꝛoceeding directed to the Judges of the 
Court, c. (not by any pardon of the offence) but by the kings acknowledge⸗ 
ment under the Great Seale of the parties innocency, with commandement to 
the Judges, that in the fozmer pꝛoceedings and Pꝛoces, ac. they ſhall alcogether 
lurceale: whereupon the Court will award that the party ſhall go fine die, and 
that there ſhall be no further p2oceeding againſt him: as taking one example foz 
many, William de Melton Archbiſhop of Yozk was accuſed in the Kings 
Bench coram Rege & concilio ſuo, in Anno 3 B. 3. foꝛ adherency to Edmond 
Earl ok Kent in his treaſons , whereunto the Archbiſhop pleaded not guilty; 
and after two Writs of Venire fac. awarded, the King directed his Writ under 
the Gꝛeat Deal to the Judges of the Kings Bench, to this effect. Licet Venera- 
bilis Pater Willielmus Archiepiſcopus Eborum, & Stephanus London Epiſcopus, 
per diverſa brevia noſtta coram nobis ad ſectam noſtram implacitentur de eo quod 
ipſi Edmundo nuper comiti Cantiæ adhæſiſſe debuerant: Quia tamen prædict. 
Archiepiſcopus & Epiſcopus de adhæſione prædict. omnino immunes reputamus: 
Vobis mandamus, quod placitis prædictis coram nobis ulterius tenen omnino 
ſuperſedeatis. Teſte me ipſo apud Weſtm. 12 die Decembr. Anno Regni noſttri 4. 
The award of the Court that is given thereupon, is very obſervable, viz, Cujus 
brevis prætextu, conſideratum eft, quod prædict. Archiepiſcopus eat inde fine die, 
&c. Et ulterius non procedatur verſus eum. 


22 Aſſ. pl. 37. 


Paſch. 4. E. 3. cog 
ram Rege. Rot. 
38. 


Stephen Graveſend Biſhop of London was charged with the ſame offence in Paſch. 4. E. 3. co- 
Parliament, Anno 3 E. 3, whence by oꝛder of Parliament the matter was refer- ram Rege. Rot. 
red to the Kings Bench to be tried, where he pleaded not guilty, x after was dil⸗ z 


charged / xpra, by the ſameWrit.Theſe men( it may be) thought that the taking 
ok the pardon ſhould be an implyed confeſſion of the fault, æ therefoze went a new 
Way: but no man that is wiſe and well adviſed will refuſe God and the Kings 
pardon how often ſoever he may have it; fo2 there is no man but offendeth God 
and the King almoſbevery day, and the pardon is the ſafeſt and lureſt way. 

Ik a man be indicted of felony, and found guilty and being in p2iſon the Bing 
may under the Gzeat Seal reciting the offence, cc. retain him to ſerve in his 


wars on this ſide oꝛ beyond the ſeas: this Charter he may plead, and the Court paſch. 22 E. 3. cis 
ought to allow it. As fo example: Quidam indiftatus de felonia , & inde cor. 239, coran 
culp. dicit quod Rex eum conduxit, & inde producit cattam, quod Rex eum con- Rege. 


Ii 2 duxit 


240 Of Reflitutions. | Chap. 106. 
27 E 4.29.2, acc? duxit in Vaſc. in exercitu, & dicta carta allocata fuit per curiam. But a P2ofection 
30 H. 6. 3. See the Ipeth not in that caſe + becauſe a P2otecion is a foꝛmed Writ, and cannot have 
firſt part of the In- fuch a recital of the truth of the caſe ; and a Writs of Pzotection lye not in 
n caſe of Felony, noꝛ is it to be allowed to any that is Pꝛiſoner to the Court. 
© 5 E 3. . 1a. b One indicted of felony, without any learned Counſel, ſhewed foꝛth a Char- 
d Paſc. 8 E. 1. in ban - fer of pardon which was diſcoꝛdant to the Jndictment, and allo to his name; 
co Rot. 79. Abbas de and becauſe the Court perceived that it was the Kings meaning he ſhould be 
70 ——— ir, te the. Stetts of 
21 R. 2. nu. 12,135 0 | x FED Y | 

E. 3. cap. 12. 2 
* E. 3. ca. ult. 4 d When the parties Defendants appeared to the Court to be y2c;, and were 
R EPE to be amerced oz fined, the Entry of antient time was, Perdonantur per Juſtic', 
| > N uia pauperes. 
„ 5 — 2 3 4 ; ' e At is obſerved that Repeals by Parliament of Pardons lawfu ly and duly 
: 4 H. 5. cap. 8. obtained, have been leeds ok great diſcontentment, and of evil event. 
a ſhort and effectul f General Pardons have been often granted at the Petition ok the Com- 
pardon, and many mons, fo2 they know beſt where the ſhove wzingeth them, and wherein, and 
ethers, how thep are to be caſed. 
» Deut. 9. 21. So odious was perjury, that by the law of God it was not to be pardoned : 


Non miſereberis ejus, &c. 


— — . 


CAP. CCFL. 
Of Reſtitutions, 


There is another wozk of grace and mercy, that is, when any man oz wo- 
man being attainted of High Treaſon, Petit Treaſon, oz Felony, (where- 
by the blood is cozrupted, cc.) oꝛ his o2 her heir is reſtoꝛed. 
See rhe firſt an of And ſeeing we have fozmerly ſpoken how far, and ts what intent in thoſe ca- 
2 = ſes, the King of his grace may by his Charter of Pardon reſfoze the party - we 
745. Vid. cap. pardon hall now treat of the reſfitution of ths Delinquent, o2 of his o2 her Yeirs by 
\ fol. 233. Parliament, Attainders ought to be had upon plain and direct evidence, (as be- 
tone is (aid) foꝛ if the party be erccuted, reſtitution may be had of his lands, tc. 
Gen. 40. 13. Job but not of his life, Generally, Reſtituere nihil aliud eſt, quam “ in priſtinum ſta- 
12.13.42. 19. tum reducere. | 

Ok reffitutions by Parliament ſome be in blood only, (that is to make his re- 
ſozt as heir in blood to the party attainted and other his anceſtoꝛs, and not to any 
TE dignity, inheritance of lands, xc.) and this is a reſtitution, ſecundum quid, oz 
TE mm in part. And ſome be general reſtitutions, to blood, honours, dignities, inhe- 
Reditutio in im- kitance, and all that was loſt by the attainder: and that is reſtitutio in integrum, 
grum. with an addition ſometimes, that it tall be lawfull foz the party reſtozed and 
Brit. ca. 13. fo. 23. his heirs to enter, gc. Ok the firſt you may read in Dier 10 Eliz. fo. 274. in Pe⸗ 
10 Elz. Dicr 274. tition; and Rot. Par. 23 Eliz. of the Earl of Arundel, ac. Cf the ſecond yon may 
read 1.5 E. 3. tit. Petition 2. 3 H. 7. fo. 15a.10H 7. 22, 23. pl. com. fo. 175- 
Rot. Par. 13 H. 4. nu. 20, &c. Of both of them vou may read plentifally in our 
Books, and Parliament Rolls, and in divers of them with addition ok Entry, 
See 1 H. 8, Kelw, 154, Dir William Oldehalls caſe, 4 H. 7. 7. Lo. Ormonds caſe. 
Rot. Parl. 11 H. 4. nu. 42. Rich. de Haſtings caſe, and Rot. Parl. 14 E. 4. nu. 4- 

Dir Joh. Forteſcues caſe, attainted of treaſon in 1 E. 4. &c. 
3 E. 6. tit. Reſtitu- And the reaſon wherefo2e the King may by his Charter pardon the execution, 
tion. Br. 37. and reſtoze the par ty oꝛ his Heirs to the lands fozfeited by the attainder, and re⸗ 
| maining in the Crown is, foz that no perſon hath thereby any pzejudice; but 5 
| | make 
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make reſtitution of his blood he cannot do it but by Act of Parliament, becauſe See che firſt part of - 
it ſhould be to the pꝛejudice of others. | the Iaſtirures, Sect. 

In cartis benigna facienda eſt interpretatio: in fundationibus domuum religioſa- 545 647. 745-10. 
rum, hoſpitalium, & alioram operum charitatis benignior: in teſtamentis magis be- 3 N 
nigna: in reſtitutionibus benigniſſima. a Foy it is holden in our Books, that in ace 10 El. Dier 
reſtitutions the King himſelf hath no favour, no2 his Pꝛerogative any ercmp- ubi ſup. 41 E. 3.5. b. 
tion, but the party reſtoꝛed is favoured, ; 27 All. p48 17 F. 

b Bing H. 3. was intituled, xc, to the lands of William de Albo Monaſterio 3 =o E. 3 = 
by his attainder, and granted the ſame to Robert de Mares and his Heirs, donec 5 e 
eas reddiderit refs hæredibus per voluntatem ſuam, vel per pacem. And albeit at 252.4. 16 E. 3. Live- 
the making of this grant William de Albo Monaſterio (being dead) could have ry 30.44 E 3. 45 - 
in reſpect ol the attainder and co:ruption of blood no right Heir; pet becauſe ® f. 3 2123-24 E. 
it was to make reffitution, it had a moſt benigne interpꝛetation. aner 

c William Lo. Zouche of Mortimer and Elianor his wife pꝛayed to be reſfo2ed J Nich "Wo 
to their land of Glannor and Morgannon in Wales, the ano of Havely in the Banc. Rot. 62. Norff. 
County of Moꝛceſter, the Bano2 of Teukesbury in the County of Glouteſter, Rot. Par. Anno 4 E. 
being the inheritance of the ſaid Elianor: who by the ertoꝛt means of Roger e ng tne back 
late Earl of March, were infoꝛced fo paſs the ſame to the Ling by fine, in con⸗ © ot the Roll. 
— of ten thouſand pounds; the King reſtoꝛed them thereto az in their foz- 
mer eſtate. | 

T Henry Courtney Marquils of Ereter and Earl of Devon, having iſſue Ed- * An example of re- 
ward Courtney, his only ſon, was attainted of High Treaſon by the courſe of ſtitution in blood 
the Common law in ano 31 HH. 8. and in the ſame year was alſo attainted by only. 11 H. a. nu. 
Act of Parliament, Queen Mary by her Letters Patents bearing date 18 Sept. 4113 H. 4. nu. 19, 
Anno 1 Regin {in granted the Manoꝛs of P and O, ec. in the County of Devon, 
fc, to the ſaid Edward Coarcney and his heirs: and afterwards 5 Octobris in 
the ſame year at a Parliament then holden, the ſaid Edward and his heirs were 
from thencekoꝛth by anthozity of that Act reſtoꝛed and inabled only in blood, as 
well as ſon and heir of the ſaid Lozd Marquiſs his Father, as to all and every 
other collateral and lineal anceſtoꝛ and anceſtoꝛs of the laid Edward. And that 
the ſeveral attainders againſt the ſaid Loꝛd Marquiſs fo2 the attainder of the 
ſaid Lozd Marquils be not in any wiſe pꝛejudicial oz hurtkull to the ſaid Edward 
92 his heirs fo2 the coꝛruption of the blood only of the laid Edward, but that 
the ſeveral attainders and either of them be againſt him and his Heirs fo2 the 
cozruption of blood only, utterly void. Pꝛovided alwaies that the ſaid Act, ne 
any thing therein contained, ſhould not in any wiſe ertend to give any benefit 
oꝛ advantage to the ſaid Edward, ne to his heirs; to demand, claim, oꝛ challenge 
any Yonozs, Caſtles, cc. ne any other hereditaments whatſoever wherennto 
H. 8. and E. 6.0! either of them was entituled, oꝛ ought to have and enjoy 
by reaſon of the ſaid ſeveral attainders of the ſaid late Lozd Marquiſs, oꝛ of ei⸗ 
ther of them. Edward Courtney died ſeiſed of the ſaid Manozs without iſfue, 

18 Septemb. Annis 3 & 4 Ph. & Mu. and Reinold Mohun, Alexander Arundell, Mic.35 & 36 El. 

John Vinian the younger, John Trelayny Eſq; and Margaret Baller Widow, 
were his collateral Couſins and Heirs: and whether the ſaid reſtitution erten⸗ 
ded to the Heirs collateral of the ſaid Edward, was by the Queens command⸗ 
ment referred to the conſideration of the two Chief Juſtices Popham & Ander- 
ſon, Peryam Chief Baron, and to Egerton Attozney, and to the Dolicito2 Gene- 
ral. And it was reſolved, that by reaſon of the attainder of the Loꝛd Marquils. 
if there had been no Ack of reſtitution, the heirs collateral of the ſaid Edward 
could not have inherited to the ſaid Edward, in reſpec of the coꝛruption of the 
blood wꝛought by the laid attainder only: hereupon it was objected, that when 
it was cnacted by the ſaid Act of reſtitutian, that the ſaid Edward and his heirs 
ſhould be reſtoꝛed and inabled in blood only as ſon and heir to his ſaid father, 
as all his anceſtoꝛs lineal and collateral, that the ſaid reſtitution ertended on⸗ 
Ip to his heirs lincal;foz other heirs he could not have as long as the ſaid attain⸗ 
ders of the Parquils ſfood in foꝛce, and the wo2ds of the Act of Reſtitution to 
Edvard and his heirs, might be ſafis7ed with the Heirs lineal. And upon due 
conſideration 
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Statute de 5 H.. not 
in print. 


14 R. 2. nu. 36. 

a Rot. par. 18 E. 1. 
nu. 11. of Liberties. 
Stanf. pl. cor. fo. 165, 
166,167. 186.66. 
105. 107. F. N. B. 
66.4. 

bzxH.$ cap. 11. 22 
E.3 Cor. 460. 


Stanf, 167. a. b. Lib. 
5. f. 110. Lib. C. f. 30. 


F. N. B. 66. a. 8 E. 2. 
tit. forfeiture 34. 3 
E. 3 cor. 365 Vid. 
40 E. 3. 42. Lib. 5. 
f. 110. Hoſtons caſe, 
68 H. s. cap. 9. See 
the ſecond part of the 
Inſtit. cap. 8 H. s. 
cap. 9. 

d 31 Eliz. cap. 11. 
Vide 4 Mariz, 

e Dicr 141. 


21 Jac.cap. 15. By 
the Statute of 8 H, 
E.Cap.9, 


Of Reftitutions: | Chap. 106, 


conſideration had of the caſe,it was (una voce) reſolved by them all, that coꝛrup- 
tion of blood is a diffine penalty inflicted by law; and that the ſaid as of reffi- 
tution did extend to the heirs collateral of the ſaid Edward (having no Heirs li⸗ 
neal) as to the clearing and reſtoꝛing of the blood, and avoi+ing of the coꝛrup⸗ 
tion thereof: and that it had been ſuFictent if the Act had reſtoꝛed and enabled 
him in blood only as heir to his father, thereby he and his heirs, as well colla- 
teral as lineal, might make their deſcent, oꝛ reſoꝛt from the Parquiſs (fo2 there 
was the ſtop and cozruption) and from all other the anceſtoꝛs ot the ſaid Ed- 
ward, lineal oꝛ collateral, and ex abundanti the other clauſe allo is added, foꝛ the 
moꝛe manifeſtation hereof, | 
Margaret Plantagenet was daughter to George Duke of Clarence attainted of 


High Treaſon by Ac of Parliament 17 E. 4. and Siſter of Edward Carl of 


Warwick, only ſon of the ſaid George, and Iſabel eldeſt daughter of Richard 
Nevil Carl of Warwick and Salisbury: which Edward was attainted of High 
Treaſon in Anno 15 H. 7. befoze John Earl of Drfo2d then being High Stew⸗ 
ard of England. The laid Margaret was by Ad of Parliament Anno 5 H. 8. 
reſto2ed to the Style, State, Name, Title, Honour and Dignity of the Coun- 
tels of Salisbury, (ſhe was the laſt of the Sir-name of Plantagenet) which A 
is very well penned, and wozthy the reading foꝛ many reſpects, and the Pꝛeam⸗ 
ble thereof, inter alia. | N 

Bills of reſtitution may begin in the Parliament, either in the Moule of 
Commons, oz in the Loꝛds Youſe. 

a There be alſo other kinds ok Neſtitutions fo be treated of amongſt the 
Pleas of the Crown, as Reffitution of goods upon an Appeal, . whereof you 
ſhall read in Stanford with this addition. Vide lib. 5. fo. 1 10. a. 21 E. 4. 10. 

b And by the Statute of 2 H. 5. cap. 11. Reſtitution is to be granted upon 
an Indictment, #c. Fo2 by the Common law the party ſhould not be reſtoꝛed to 
his goods upon an Indictment (becauſe it is the ſnit of the King) albeit the en- 
queſt found that the party had made freſh ſuit, But reſtitution was to be made 
upon an Appeal which is the ſuit of the party, 

See Stanford alſo fo. 167. a. b. wherennto pou may add Lib. 5. fo. 110. a. & 
lib. 6. fo. 80. where you ſtall finde, that though this Statute of 21 H. 8. ſpeak 
only of the party robbed, yet his erecuto2s ars within the Statute, and ſo are 
his Adminiftratozs, Joꝛ it is a beneficial law, and giveth a moze ſpeedy reme⸗ 
dy to the party robbed, ac. than the Common law gave by way of appeal, and 
therefoze ought to be conſfrued beneficially. 

Vide the Regiſter 68 b. that in ſome caſes when the King ought ex merito ju- 
ſtitiæ to make reſtitution to the party: yet fo! the honour of the Ling the 
Writ ſaith, fine dilatione reſtituas de gratia noſtra ſpeciali, which derogates 
nothing from the right of the Subject, when right is accompanied with 
grace. a 

Laffly, there are other laws concerning Reffifutions of another kind. c 9s 
by the Statute of 8 H. 6. reſtitution is to be made, when he that hath an effate 
of inheritance oꝛ free-hold, is diſſeiſed by fozcible entry oꝛ fo2cible deteyner. 
d By the Statnte of 31 Eliz. there ſhall be no reſtitution by the Statute of 8 H. 
6. upon an ind idment of foꝛcible entry o2 fozcible deteyner, where the Defen- 
dant hath been thꝛee whole years together befoꝛe the day of ſuch indictment e 
in quiet poſſeſſion, and his eſtate not ended, accoꝛding to the true meaning of a 
1 in the laid Statute of 8 H. 6. as it is declared by the ſaid Act of 31 El:- 
Zzabeth. . 

By the Statute of 21 Jac. Regis, ſuch Judges, Juſtices, oz Juſtice, as are 
enabled to give reſtitution of poſleſſion unto tenants of any eſtate of free- 
hold, c. ſhall by reaſon of this I of 2 1 Jac. have the like and ths ſame autho- 
rity upon indictment of ſuch fo2cible entries o2 fo2cible with⸗holdings befo2c 
them dulp found, to give like poſſeſſion unto tenant foz years, tenant by copy of 
Court-Roll, guardens by Knights ſervice, tenants by Elegit, Statute Per- 
chant, oz by Statute Staple. | an 
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Cap. 106. of Reſlitutions, 


And foz as much ( as it hath been ſaid) no re ſtitution ought to be made where 
the defendant oz party indiced in caſe of frie hold hath bien in poſſeſſion by the 
ſpace of three whole years, cc. they having the like and ſame authozity in caſe of 
tenant foz years, tenant by copie of Court Roll, and other the tenants above 
named, cannot give reffitution oꝛ poſſeſſion, where the party indicted hath been 
in quiet poſſeſſion by the ſpace of three whole years, Nota, this Aq ot 21 Jac. exs 
tends not to a Garden in Soccage, noꝛ to a Garden oz Keper ofa Park: nei⸗ 
ther (as ſome hold) doth it extend to him, that by a laſt Mill hath an intere#f 
in lands oꝛ tenements untill debts and legacies be paid, becauſe certain tenants 
be particurarly nominated, and this is caſus omiſſus. But this being a beneſi⸗ 
ciall law to reſtoꝛe him, that right hath, to his poſſeCCion of lands, ac. whereof he 
was wꝛongfully by foꝛce diſpoſſef, oz by fozce withholden, #c. and being in 
like caſe and equal miſchiefe, others do hold, that this Ac extendeth to this caſe 
of ſuch a deviſee, cc. and ſo it is foz a tenant for a year, oz foz an half, oz three 
quarters of a year. | 
De the ſtatute of 32 H. 8, cap, 3. where the particular tenant charged with 
moze then the land is wozth, may after his term expired hold over untill he 
be ſatisfied, gc. in equall caſe with ſuch a deviſe, | 
Nota, there be divers p:eſidents in the Chancery foz reſtitution by Writ to * Reſtitution of 
be made after execution upon a Statute ſtaple. | | anacher kind, whereof 
Anno 25 H. 6. Execution was ſued upon a Statute ſtaple, and foz that no ve remember no Bock 
certificate of the ſtatute, qc, appeared of Recozd, the Conuſoꝛ had a Writ of Su- <*<- 
perſedeas ont of the Chancery with reſtitution to be made; and the fozm of this 
Writ appeareth in a Kegiſter M. S. in the Chancery, | 
Jn the caſe of Sir Robert Gardner in the time of Sir Thomas Bromley Logo 
Chancello2, after a Superſedeas granted, execution was done upon a Dtatute ſta⸗ 
ple, whereupon a Superſedeas was granted with reſtitution reciting the ſpeciall 
matter, ; | 
There is another pzeſident in 33 Eliz. in the caſe of one Carrant, (but there 
the Writ recited no ſpeciall cauſe, but pro diverſis cauſis & conſiderationibus, 
a Superſedeas with reſtitution was awarded, 
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THE EPILOGUVE. © _—_ 


Hus have we by the great goodneſs of Almighty God, Per va- 
1105 caſus, per tot difcrimina rerum, brought this work concerning 
High treaſon, and other Pleas of the Crown, or Criminal cau- 4 
ſes, and of Pardons, and Reſtitutions to a concluſion ; where- | I 
in (as we are verily perſwaded) we have made it apparent from the So E 
lively voice of the laws themſelves, that no Country in the Chriſtian 
world have in criminall caſes of higheſt nature, laws of ſuch expreſs 4 
and defined certainty, and ſoequall between the King and all his ſub- 0 
jects, as this famous kingdome of England hath, being rightly un- 4 
derſtood and duly executed, to the great honour of the King, and 
of the Laws, and the happy ſafety of all his loving and loyal ſub- 
jects. | | 8 | | 
Now ſecing Juſtitia eſt duplex, viz, ſevere puniens, & were præ- Juſtice divided, 
weniens ; that is, Juſtice ſeverely puniſhing, whereof we have ſpoken, | 
and truly preventing, or preventing juſtice, (que adhxc deſideratur) for 
we have ſpoken onely of the former; we will therefore at this place 
(for a concluſion) point at the other with a direction how it may be 
effected. Mn 
True it is, that we have found by wofull experience, that it is not 
frequent and often puniſhment that doth prevent like offences, Melior 
et enim Fuſtitia verè præveniens, quam ſevere puniens, agreeing with the 
rule of the Phyſit ian for the ſafety of the body, Preſtat cautela, quan 
medlela : and it is a certain rule, that Videbis ea ſepe committi, que ſæpe Regulz; 
Diuclicantur; Thoſe offences are often committed, that are often pu- 
niſhed : for the frequency of the puniſhment makes it ſo familiar as it is 
not feared, For example, what a lamentable caſe is it to ſee ſo ma- 
ny Chriſtian men and women ſtrangled on that curſed tree of the gal- 
lows, inſomuch as if in a large field a man might ſee together all the | 
Chriſtians, that but in one year, throughout England, come to that un- ee li. 1. De 
timely and ignominious death, if there were any ſpark of grace, Or — prof 
charity in him, it would make his heart to bleed for pity and compal- pi !wpia/unt 
ſion. (But here I leave to Divines to inform the inward man, who be⸗ — — 5 
ing well informed, verbo informante, the outward man will be the ea- Fane, NY 
ſiller reformed, virga reformante.) Regula. 


. « 3 A . Non morbus ple- 
This preventing Juſtice conſiſteth in three things Firſt, in riſque, led works 


the good education of youth, and that both by good inſtruction veglet caratio 
of them in the grounds of the true religion of Almighty God, and by S inofiir. f 
learning ſome knowled de in thei ; — 

arning ſome knowledge or trade in their tender years, ſo as there yor erit mme 


thould not be an idle perſon, or a * begger, but that every childe, indigens & mer- 
K k 


Sta, perlege, plora. 


dicus inter vos, ut 
male benedicat tibi Do- 
minus. 


"Ro of 
1 
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The Epilogue: | | 
male or female, whoſe parents are poor, might at the age of ſeaven 
years earn their own living. for Ars fit quod a teneris primum conjun- 

itur annis : and this, for the time to come, would undoubtedly by 

Otiofus ribil cogitat preventing Juſtice avoid idleneſs in all, (one of the foul and fataſl 

= ventre & Vi- Channels that lead into are mortuum) and by honeſt trades cauſe them 
to become good members in the Common-wealth, 

Secondly, in the execution of good laws: True it is that there be 
good laws already to puniſh idleneſs, but none of ſufficient force or 
| effect to ſer youth, or the idle on work. 

”  ScebeloreCa,ofFar- Thirdly, that foraſmuch as many doe offend in hope of pardon, that 

4eũm fo. 236. Pardons be very rarely granted, for the reaſons in the Chapter of par- 

—_— dons expreſſed. 

A pſal. 38. 17. fei- But the conſideration of this preventing Juſtice were worthy of 

cordia Domini re- the wiſdome of a Parliament, and in the mean time expert and wiſe 


2 Nlaccab 6.27. men to make preparation for the ſame, as the Text faith, ut benedicar 
Nift preveneris is Domi mu. Bleſſed ſhall he be that layeth the firſt ſtone of this buil- 


illi, majora quam ding, more bleſſed that proceeds in it, moſt of all that finiſheth it, to 


| be  faciew, & * glory of God and the honour of our King and Nation. 


nere.. 
3 & 4E.6.c.5.in the Preamble. Imprims _ reipublicæ, ut pax in regno conſervetur, & quæcunque paci aduerſentur, pro- 


wide declinentur. 1 Mar. c. 1 2. 32 H. 8. ca · 5. See the Fourth part of the Inſtitutes, fo. 3 tz. b. 


Et pergrata Deus nobts hæc otia fecit, 
Optimus eſt patriæ jura referre labor. 


Deo gloria, & gratia. 


FIXIS. 
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4 Table to the third part of the Inſtitutes of the 
L aws of England Alphabetically compoſed. 


Ability and diſcbility. 

2 Here no man of full age ſhall be 
received in any Plea to diſable 
himſelf. fo. 215. 


Abjuratids and Sanfua'y. 
WY The deſcription of it. 115 
Satctnary the ground ef Abjura tion. ibid. 
Whar kind of Abjuration remains at this day. ib. 
In what cafes a man may abjure, and in what not. 
216,217. 
The judgement in eaſe of Abjaration, and what is 
implied in it. 217. 
Where a Felon that eſcapes out of priſon may take 
Sanctuary. 1b. 
Where it ſhall be Felony in Recuſants that refuſe 
to abjure. How they may diſcharge themſelves» 
and what they ſor feit. toꝛ. 
Where none ought to be exiled to a Country of In- 
dels. 115. 


Acceſſory, Vide Principal. 


Adjournment. f 
Where a Commiſſios, Hac Vice, may be adjourned. 
31. 
Aﬀrays. 
The definition of an Aﬀeray. 158. 
Affrays inquirable in Leets. tb. 
What perſons are bound to part Affrays. ih. 


The puniſhment ef that ſhall refuſe to part At- 


frays, ibia. 
Aliens. 
What Aliens may commit reaſon, and what not. 
45» 
Amercements. 


The judgement where the parcy is fined, and where 
he is amerced. 218, 
Where a town ſhall be amerced for 3 Murder com- 
mitted in it, and where not. 53. 


Anus, Dien & Vaſtum. 


| Apparel. 
How the Law ſtands how eoncerhing Apparel. 199. 
How exceſs of Apparel is beſt cured, ib. 


Appeal. 
Appeals anciently of High Treaſon. 57 131. 
No Appeal of Treaſon can be brought in Parlia- 
ment. 31. 
Appeals of Rape. 60. 
Where Appellees ſhall not have their Clergy, 114. 
Where a convictien of Manſlaughter and Clergy 
prayed ſhall be good Bar in an Appeal. 131. 
The ancient execution in an Appeal. ib, 
What the conc luſion ſhall be in an Appeal where the 
Plaintiff is aimed and cannot joyn Bartel. 13 2. 
The judgement in an Appeal where the Defendant 
is ſlain or vanquiſhed. 212. 
Where a man attainted is ſlain , the wife may have 
an Appeal. 215, 
Where the King cannot pardon an Appellee. 237 


| Approver. | 
The diſcription of him. | 129. 
Who may be Approvers and who not. ib. 


Where none can be an Approver upon an Appeal, 
and where an Approvement ſhall ceaſe upon an 
Appeal brought, ibid. 

Of what offences an Approvement may be. 130. 

Where the Appellees may joyn Battel with the Ap- 
proyer, and he ought to combate wich them all, 
but not e contra, | ib. 

Where the Approyer is pardoned the Appellee ſhall 
be diſcharged. _ , ib. 

Where an Approver refuſing the combat ſhall have 
judgement, as in caſe of petit treaſon, 21. 

No Juſtice of Peace, nor the Lord High Steward of 
England can aſſign a Coroner to an Approver. ib. 


Armour and Armed, 
An expofition upon the ſtatute of 2 E. 3. cp. 3. con- 
cerning riding armed, 160. 
The puniſhmear of thoſe that ride or gu armed he- 
fore this Act and ſince. 114,160, 162. 
Who may puniſſi thoſe that go armed contrary to 
this ſtatute. 162. 
No Armour is to be worn where the Parliament is 
to be holdeu. 160. 


Arreſt. 
Where the Atreſt of a man ſhall be lawful upon a 


ſuſpition, and where nor, 118, 
Aſſent. 

The difference between an Aſſentet and Conſen- 

ter. 169. 
Attainder. 


Where a man commits treaſon, and dies before At- 
rainder, he forfeits nothing. 12. 
Where Attainders for treaſon may be reverſed, and 
where not. 312145215. 
Where Auterfoit⁊ Attaint fort the ſame otfence is 4 
good Plea, and where nor, 213. 
Where Auterfoit x Attaint for another offenee is a 
good plea, and where not. ibid. 
Where a man attainted ſhall be liable ro Arreſts and 
executions for Debts. 1135215. 
Where an Attainder is no plea in an Action of 


Debt or any other Action. 215. 
Where a man attainted is ſlain, his wife 3 
ibid. 


her Appeal. 
Where a man Attainted may purchaſe land to him 
and his heirs. i 
Where a perſon attainted may have an Action of 
Battery, or an Appeal of Maihem or Rape. ib. 
Where an offence is excepred our of any general 
pardon, an Attainder;for that offence is alſo ex- 
eepted. 234238. 


Attaint. Vide Furors. 


Authority. 
Where 2 Statute give autherity to divers or any 
two of them , one ſhall ſuffice to execute the au- 
thority if there 1 no more. 

; L 


136. 
Bail _ 


Bailment. : 
Hin a man ſhall be ſaid to have goods in his 
poſſeſſion, and when in his charge. 108. 


Battel. 

In what caſcs trial by Battel ſhall be. 159. 
campio, the Etymology of the word, what a Cham- 
pion ſignifies, and who may be a Champion. 221. 
Where the Judges of the Common Law ought to 
direct the Combat, and where not. ib. 
Where a Champion chat kills anether forfeits no- 
thing. ib. 
Where a Champion becomes Craven or Recreant, 
"What he forfeits. ib. 
Craven & Recreantia, unde derivantur. ib. 
Where Battel is joyned, and the Champien becomes 
blind, he ſhall be diſcharged. 158. 
Where after iſſue joyned the trial by Battel is be- 
come impoſſible by che act of God, the Appellee 
ſhall be diſcharg' e, 159. 
The puniſhment of anAppellant or an Appellee that 
is vanquiſhed. | 221. 
Where an Appellant and an Appellee combate untall 
night, the Appellee thall go free. ih. 


Beggers. 
Five kinds of Beggers ; the Alchymiſt, Concealer, 
Monepoliſt, Informer and Poet. 75. 


Benefices. 
Where Ecc leſiaſtical Dignities ſhall be accounted 
| Benefices, and where not. 155. 


Bonds. 
Where a Subject is bound to do any thing to the 
King as his liege Lord, no Bond is to be exacted of 


- him, 149. 
All Bonds and writings made te the Kings diſho- 
nour are againſt Law, and void. ib 


Where a Bond exacted by an Eccleſiaſtical Judge 


not warran table by Law ſhall be void. ib. 
Bribcry, 
The definition and deriyation of the word. 145. 


The difference between Bribery and Extortion. 147. 
Who may commit Bribery. 147, 148. 
Where Bribery may be committed although no ſuit 
dependeth. 148. 
He that offers a Bribe to Judge is puniſnable. 174. 
What offices are within the ſtature of 5 E. 6. cap. 16. 

made for prevention of Bribery. 148. 
A _ Judgement given againſt a Judge for Bri- 

er y. 


y 145 
A Lord Chancellor and a Lord Treaſurer of England 


ſentenc'd lately in Parliament for Bribery. 148. 
The puniſhment anciently and at this day for Bri- 
bery. 149, 124, 225. 


Brothels. 


Brothel-houſes againſt the Law of God and the 
Nation, and how puniſhed. 205, 
Brothel-houſes anciently ſuffered, and when firſt 
prohibited. 205, 206. 
The puniſhment of Harlots found within the vier ge 
of the Courr. 205, 206, 
The cuſtom of London for entring into a houſe and 
carrying a Harlot to priſon, good. 296, 


Adultery anciently puniſh'd at the common law. ib. 


The Table. 


Bu: ge). h 
The nature, edfinition ard derivation of it. 52. 
The ſeveral ancient puniſhments of it. ib. 
How much is requiſite to make a Buggery, 59. 
How the Indictment of it tuns. | b 


ib. 
Where in Buggery it ſhall be felony in the agent 
only, th, 


Buildings. 
What caſtles and houſes are prohibited ſub jects t 
build. 201. 
The building of Vaults lawful, whence fuſed. 203. 
The building of Light-hcuſes, Sea- marks or Bea- 
cons unlawfull. 204, 
Where none may ere& any building upon his own 
ground within the Kings Foreſt, ib, 
Where none can be charged with building bur by 
A& of Parliament, ib, 
What things the Lord of the ſoil may build where 
others have Common or Paſture. ib. 
Exceſs of Building very prejudicial, 201, 


Bulls. 
Where it ſhall be Felony to bring in any Bulls of 
excommunication from forain powers; an d how 


anciently puniſhed, 100, 101. 

B irglary. 
The definition and de rivation of the werd. 63. 
How anciently called. 65. 


What ſhall be ſaid an Entry into and breaking of a 
houſe to make it Burglary. 64. 
What ſhall be ſaid a Manſion- houſe, the breakin 
whereof makes it Burglary, - 645 65. 
Where it ſhall be Burglary in all, although but one 
enter. 64. 
Where a man may commit Burglary though þ 
break nor the houſe, ib. 
Te break an houſe with an intent to beat another. 
no Bu- glary. 65. 
When Clergy was taken away from Burglars, and 
from what ſort of Burglars, ib. 


Burning of Houſes, 
Ancient opinions concerning burning of houſes; 66. 
What ſhall be ſaid a burning of a houſe to make it 
Felony, ib. 
Where the burning of a houſe without an intent to 
do it, ſhall bc felony, and where nor. 67. 
What houſes it ſhall be felony to burne, and what 
nor, th. 
Where Clergy ſhAl be allowed for burning ef a 
barn, and where not. th, 


Challenge. 


A 7 Here petemptory Challenge ſhall be al- 
| lowed. 27. 
The puniſhment of him that challenges perempto- 
rily above 35 Jurors, 227. 
In what caſes a man may challenge peremptorily 
bur 20 Jurors, and what he fotfeits that does. 228. 


Chancery aud chanc ellour. 


In what caſes the Chancery is a Court of Record, 
d in what not. . 71. 
Where the Lord Keeper ſhall be comprehended un- 
der the word Lord Chancellour. 113. 
Wher e no Court of Equity under the penalty 5 a 
te- 


Premunire can {proceed aftet Judgement at the 


common law. : 123, &c. 
No Injun&ion after Verdict. 123, 1245 
Childwite quid ? 206, 


Church. 
The puniſhment of choſe that quarrel or ſtrike in 
Church or Church: yard, 176, 177. 
Who harh liberty to build Churches by the Com- 
mon Lay. 201. 


Where a man may preſcribe to have an Ile in the 


Church for him and his family. So of a Pew or 
Seat. 202. 
Whether a Church or no Church, how it ſhall be 
tried. 203. 
Conſecration neceſſary to a Church or Chappel, ib. 


Clergy. 


What offendors may have their Clergy, | 39. 
When the bencfic of Clergy was firſt taken away. 
| 72. 

By whom, of whom, and at what time Clergy a 
be demanded. 114. 
The difference between a Clerk convict, and a Clerk 
attaint. ib. 
Where the King may pardon the burning of the 
hand, ib. 
None ought to make purgation at this day. ib, 
Where the ordinary may allow Clergy or diſallow 
it. ib. 
Where Clergy ſhall be denyed upon a trial ina fo- 
tein County, and where not. 114, 115. 
Where Appellees ſhall not have their Clergy, 1 14. 
No Clergy allowed anciently to them chat ride _ 
ed. ib. 


Commiſſions. 


Where a Commiſſion hac Vice may be adjourned 
| | 31. 
What Commiſſionsſare legal, and what not. 165. 


Commoz of Pa ſture. 
What things the Lord of the ſoil may build where 
others have Common of Paſture. 204. 


concealors and Concealments. ; 

An Expefition upon the Statute of 2x Fac. cap. 2. 
concerning Concealors. 1 88. &c. 
In chat time, and in what caſes the King ſhall be 
barred by a concealment, 189, 190. 
In what time, and in what caſes the Patentee of the 
King ſhall be barred by a concealment, 190, 191. 
Where the King ſhall have his fee-farm rent out of 
concealed lands. 191. 


Concluſions or Eſtopples. 5 
No concluſion, ſhall be wrought by inferences. 229. 
Where the pleading of 4 vardon of alienation ſhall 
be a concluſion co the Alience in the Tenure, and 
where not. ib. 


: Conſpiracy, | 
The deſcription of it. 143. 
How the party grieved may be relieved againſt a 

conſpitacy. ib. 
The jadgement in caſe of Canſpitacy at the ſui of 

the King, and at che ſuit of the party. 143, 232, 
Conſpirators not bailable. 143. 


The T able. 


: Conſtable and Mnſh ll. = 
The Conſtable and Marſhall have no juriſdiction 
ro hold Plea of any thing triable at the common 


Law, 26. 

Convitiion, 

Where none can be convicted by verdi& but the of- 
fences muſt be found by 24 at the leaſt, 30. 

The difference between a Clerk convi& and a Clerk 
attaint. 114. 

| Coroner. 3 

Where one is a Coroner both of the Kings houſe 

and County, an Ind ictment taken before him alone 


is good. 134. 


: Corporation. 
None can ereR a ſpiritual politick body without the 
Kings licenſe, 202, 


coverture. 
Where a feme Covert may commit Larceny, and 
where not. 108. 
Where a man may be acceſſary to the wife, but not 
the wife to the husband. | | ih. 
Where the wife cannot ſteal the goods of her huſ- 
band. 110. 
Councel. _ 
Several ſorts of Counſels that the King hath. 125. 
What advantages à priſoner may take in caſe of 
Treaſon or Felony to have Councel aflign'd him, 


137. 

Where no man arraigned for Treaſon ot Felony — 
pray councel without ſhewing ſome cauſe. ib. 
Where in criminal cauſes there ariſes any matter 
of Law, the Court ex officio ought to aſſign the 
Priſoner Councell though he requires it not. 230. 
The reaſons why a man ind icted of Treaſon or Ee- 
lony may not haveCouncel to plead for him. 137. 


D.adants. 
Va they are, 1 1 
Where there ſnall be a Deodand when, 
the party fla in is within the age of diſcretion, and 
where not. | + 
Where the ſword of a ſtrarger ſhall be a Deodand. 


8 1 . : . 58. 
Where a ſhip, boat or Veſſel hall be aDeodand, and 


where not. ib, 


: Fg Depopulations. _ 8 
Depopulaters puniſhcd at the common Law, 204. 
Dr populatores agrorum, why fo called. ih. 
How the Indictment or Appeal againſt Depopula- 

tors ſhall be ſpecial and not general. ib 


Where De population may be prohibited before ic 


be done. 205. 
3 : Dies. Fry 
The diviſion of a natural Bay, | 63. 
Inter Canem & Lupum, id eſt, crepuſculum. TE 
a pilipidatiens. | ; 
Dilapidation a good cauſe of deprivation, 204. 


1 Diſpenſa“ ions. 3 i 

An expoſition upon the ſtatute of 2x Fac. cap. 3. 
concerning Diſpenſations with Penal Laws. 186, 
Diſpenſations with Penal Laws, werg agiigſt the 
Common Lay, "7 
Ll3 


186, 187, &c.. 
Alr 


All promiſes made of Diſpenſations or forfeitures 
e void. 187. 
Who bong compound or diſpenſe with RO. 
ib, 

The end of Epſon and Dudley Maſters of the for- 


2 [ 
{cirurcs. 10. 


Divorce. CER 
What (hall cauſe a Divorce a vinculo M:trimoni,and 
what a Meſa & Tho. N 
Domus Minſiotalis. 
The diviſion of it. 64. 


D.we!, 

Where an heir ſhall inherit, che wife ſhall be en- 
dowed againſt him. 90, 
Where a Fine with Proclamations and F years putt 
ſhall bar the wife ok her Dower, and where not. 


216. 

Drunken. 
King Edgar*s Law againſt drinking. 200, 
When drunkenneſs came firſt into England. ih. 


Ducls. 
Duels againſt the Law of God, Nature, and the 
Realm. : 157. 
The puniſhment of Dueliſts though no blood be 
ſhed. 158. 
How challengers are puniſhed. tb, 
Whit Duels are lawful, and what not. ib. 
Where Kings of England have offered to try their 
title by fingle combare. 3 
The d fference inter Duellum & Moomachian. 221. 


Diet. 
The puniſhment for eating fleſn on faſting days, 200. 


Eccleſiaſticzl. 
Ccleſiaſtical perſons pleading exemprion from 
+ Secular Juriſdiction. 24. 
Where Judges of the Common Law may take cog- 
nifance cf a Stature made concerning matter 
meerly ſpiritual, 43+ 


Fo yÞtians, : 
V Vhere it ſhall be felony for Egyptian s to ſlay with- 
in the Kingdom. 102. 


Embring. 
Embring days, when ſo called, and when they are. 
200, 

- _FEndowneits, 
V Vho may ere& Hoſpitals, Schools, or other works 
of Chariry, and endow them without licenſe, and 
who not. 203, 


Error. 

VV here an Error in the Judgement may reverſe the 
execution, but an error in the execution cannot 
reverſe the judgement. 210. 

The Judgement to reverſe ot avoid an Outlawry in 
caſe of Treaſon or Felony. 214. 

YV here a man is erroneouſly outlawed by Proceſs 
out of the Kings Bench, a writ of error lies in the 
ſame Court. : th. 

VVhere a writ of error lies to reverſe an Atrainder 
of High Treaſon, and where nor, 214, 215, 


Eſcape. 
VVhere a voluntary Eſcape ſhall be Felony in the 
Gaoler, and where nor, 70; 


The T able, 


Eſcheat. 

Where treaſon committed by a man attainted of 
felony ſhail not diveſt the Eſcheats formerly veſt- 
ed in the Lord. 21 

Where an Eſcheat of land lawfully veſted may at- 


3. 


terwards be deveſted, 231. 


Exact ion. vide Extortios. 


Execution. 
Where che King cannot alter Execution otherwiſe 
then the Judgement of law doth direct. 52 
Where the ſame execution ſhall be done upon an 
implied Judge ment, as upon an expreſs. ib. 
Where execution ought to be according to the 
judgement, aud that none for feolny ought to be 
beheaded, though ſome examples there be to the 
contrary. 211, 212 217. 
Where execution ought to be done by che right Of- 
ſicer. 217. 
Where execution ſhall be reſpited to a woman 
quick with child once in the caſe of High Trea- 
{on as well as felony. 175 18, 
Wherc execution was done upon a man tor the 
death of a child, the child being then alive. 232. 


Executor. 

V Vhere moderate funeral expences are to be allow= 
ed to on executor, before any debt or duty what- 
ſoever. 202. 

Exemplifications. 

V Vhat deeds or records may be exemplified un der 
the great Seal, and what nor. 173. 

VVhere a part of a Record ought not to be ex m- 
plified, bur the whol e Record it ſelf, th, 


- Exigent. 
What a man that js put in exigent ſhall forfeir, 232. 
How a man that is put in exigent may excuſe his 
abſence. 133. 


Extortion and Exafiion, 
The difference between Bribery and extortion, 147. 
Where leveral Officers were puniſhed for extortion 
and Exaction. 149. 
The fees of certain officers appointed by ſtatute. 150. 


Falſiſying of Aitainders. 
W Here a ſtranger ſhall falſiſie an attainder by 


rraverling the offence, and where by tra- 

verfing the time of the offence, 230, 231. 
Where an Attainder may be falſiſyed by the plea of 
the party himſelf, 231, 232, 
Where an heir may ſalſifie an Attainder by plea 


231. 
Where a Fugam fecit may be falſified by traverſe, and 
wh: re by matter of Lay, 232. 


Felo de ſe. 
The deſeription of him. 
Where a man ſhal be ſaid Felo de , & where not 
Where the executors or Adminiſtrators cf Felo de 
fe may traverſe the inquiſition taken, and where 
nor, 5475 55. 
How a Felo de ſe ſhall be inquired of where the body 
cannot be found, 55. 
Where Felo de ſe ſhall forfeit. ib, 
Where a joyn t-tenant becoming Felo de ſe ſhall for- 
ſeit bur part, and where the whole, ib. 
Fi lon 5. 


54. 
„ih. 


Feloay. 5 

Where in Felony voluntas anciently reputabatur pro 
* 55161. 
All Treaſon implies a Felony. . 


Who ſhall be ſaid a Felon for conipiring the death 
of any great perſsn within the ſtature of 3 H. 7. 
c. 14. and who thoſe perſons are, and who have 
power to enquire of it, and to try it. 38. 
Where it ſhell be Felony to kill another at a Juſt 
or Turnament, and where not. 56. 
Where it ſhall be Felony by the ſtature of 3H 7. c. 2. 
for carrying away a woman againſt her will. 61. 
Whit woman that ſtatute extendeth ro, and what 
not. ib, 
Where it ſhall be Felony by the ſtatute of 5 H. 4. c.5 
ſor cutting out che tongues, or putting out the 
eyes of any man. 62. 
The cutting off of a mans privities anciently Felo- 
ny, now Mayhem, 62, 63, 118. 
The cutting off of Ears no Felony. 
Where breakers of Priſon ſhall be felons. 69. 
Where a relation ſhal never make a man a felon. 70. 
Where it ſhall be felony by the ſtatute ot 8 H. 6. 
cap. 12, &c. to embeſil the Records. 70,71, &c. 
Where Mul tiplication ſhall be felony by the ſtatute 
of 5 H 4. cap. 4. | 74. 
V Vhere hunting with Vizors ſhall be felony. by the 
ſtature of 1 H. 7. cap. i. 75, 76. 
VV here embezling the Kings armour by the ſtatute 
of 21 El. cap. 4. ſhall be felony. 78. 
VVhere the ſerving of forein Princes ſhall be felony 
by the ſtatute of 3 Fac. cab. 4. 80, 8$r. 
VVhere the offence againſt this ſtatute ſhall be tried 
80, 
VVhere it ſhall be ſelony in the gaoler by dures of 
impriſonment ro make a man become an Appro- 
ver againſt his will. 91. 
VVhe re it ſhall be felony to conceal and deny goods 
though he found them, and where nor, 98, 108. 
How a felon that is in priſon may be retained to 
ſerve the King in his wars. 239. 
The Judgement in caſe of telony, 211. 
VVhat things are implied in the Judgement of fe- 
lony. a 47. 
Fints, 
Where a fine with proclamations and ; years paſt 
ſhall bar the wife of her dower, and where not 


216, 
Fines. vide Amercements. | 
f Flatte ). 
The deſeription of a flatterer. 206. 
An ancient Law againſt flatterers. ib. 
The ſentence of Holy writ againſt flatterers. tb. 


The miſerable ends of divers flatrerers and favou- 
rites, 208, 
Flementsfreme, quid 2 187. 

$ Force, and Forcible Entry, 
Diverſity of Forces, 161. 
VVhere the Sheriff may remove a force, but not 
reſtore poſſeſſion. ib. 
VVhere a man may gather for ces, and whete not. 
? 161. 162. 
The writ to remove a force grounded upon the ſta- 
rureof 2 F. 3. cap. 3. 162: 


Vyhere and in what caie, 'a man ſhall be reſtored to 
his poſſeſſion upon a forcible entry, 


242, 243, 
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63. 


Force ſtallers. 5 
The Etymology of the word. 194. 
What a Foreſtaller is, and his puniſhment, th, 


Foreſtallers' puniſhable at the Common Law. 196. 
Where an attempt by words to enhance the price of 

Merchandize is puniſhable. 196, 
Where a deceit to abate the price of wares is puniſh- 


able, th, 
The policy of former times to prevent foreſtalling. 
: tb, 


Forfeiture, 
What things a man attainted of Treaſon ſhall for- 
feit, and what not. 18, 19, 21, 
Things that lie not in Tenure are not torfeitable 
for felony, but ſhall extinguiſh, 21. 
The forfeiture of a man convict of Hereſie. 43. 
What an offender Hat is killed in reſiſting an Offi- 


cer ſhall forfeit. 56, 227. 
Confiſcare, unde & 227. 
Where goods forfeited ought to appear upon Re- 

cord, and where nor. ib. 


Where a Felon wayes his own goods they are for- 
teited, though they be not properly Bona Waviata, 
5 


| ib. 
In an Appeal of robbery, if the Plaintiff omit any 
of the goods ſtoln, they are forfeited. ib, 

Where the plaintiff for a falſe Appeal ſhall forfeit 
his goods. ih. 
Where the goods and iſſues that are attached or di- 
ſtrainꝰd by proceſs out of any Court ſhall be for- 
feited, and what the Sheriffs Return ſhalt be 
thereon. . 228, 
Where none may ſeiſe the goods of any perſon be- 
fore conviction, and the puniſhment of them that 
do it. 228, 229. 
The begging of the eſtate cf a man before Attair- 
der or conviRtion altogether unlawful. 229. 
No goods of an offendor ought to be ſearched or 
Irventcried before Indictment, nor removed be- 
fore conviction. ib. 

Forgei. a 

An expoſition upon the ſtatute of 5 E. cap. 14. con- 
cer ning Forgery. 168. 
Where the inſerting of a clauſe into a will without 
direction of the deviſor ſhall be a Forgery within 
this Statute. 170. 
Where the Forgery of a Leaſe ct 2 Rent for years 
is within this ſtatute. ih. 
Where a man that pronounceth and publiſhes a deed 
to be true which he hath been told to be falſe, ſhall 
be puniſhed within this ſtatute. 171. 
What ſtatutes and Recogniſances are wi thin, his 
Law, and what not. tib. 
Where Forger y before this ſlatute is not puniſhable 


by it. 172. 
Where Forgery ſhall be felony, and where not, and 
its forfeiture. 103, 172, 
How forgery anciently was puniſhed, 168. 
Forgery whence ſo called. : | 169. 
Where the ante-dating of a Deed ſhall be adjudged 
Forgery. th, 
Where a falſe Deed ſhall be as penal 2s a forged, ib. 
The making of a falſe Cuſtomary adjudged Forge- 
ry. 169, 170. 


Fort in Plea, 


Where upon an indictment, a wan may plead a ſo- 
rein Plea, and where not. 27, 
Fo reſt s. 


Foreſis. 
An Expoſition upon the Statute of 1 H. 7. cap. 1. con- 
cerning hunting with vizors. 75,76. 
What ſhall be laid Foreſts, Parks and Warrens 
within this ſtatute. 76. 
What ſhall be ſaid a Concealment withiin this 
ſtatute. 77578. 
Where none may etect any building upon his own 


ground within the Kings Foreſt. 204. 
Franchiſes. 
What the Franchiſes de Furca & Foſſa be. 58, 


Fugam fecit. 
Where a Fugam ficit may be falfified by traverſe, 
and where by matter of Law. 232. 


Fugitives. 
What Statutes have been made and are now in force 
againſt Fugitives. | 178, 
Where and how the Commen Law prohibited men 
to paſs beyond he Scas wichout the Kings li- 
cenſe. 178, &c. 
What perſons may go beyond Sea without licenſe, 
and what not. 179,180. 
The puniſhment of ſuch as go beyond Sea with- 
out Licenſe z or return not at che Kings com- 
mand, : ibid. 
By what Seals the King may give Licenſe to tra- 
vel, and by what Seals he may command back 
again. 180. 
Where a Subject of ene Kingdome flies into another, 
he ought not by the Law of Nations to be ſent 


back again. ib, 
Gentl-men. | 

T1 e ancient puniſhment of a Ruffian ſtriking a 

Gentleman. 141, 157. 


Gaoler ani Priſoner. 

How Priſoners 02ght to be uſed. 34735. 
Where a Priſoner by dures of the Gaoler comes to 
an untimely end, it is murder in the Gaoler.5 2,97. 
Where it ſhall be ſelony in 3 Gaelcr by dures of 
impriſonment to make a man become an Appte- 
er againſt his will. 91. 
Where the Coroner vught to fit upon the Body ef 
Every priſoner that dies in priſon, 52,91. 
Where it ſhall be Feleny in the Northern Counties 


to impriſon or detain another againſt their will. 


106. 
How a man that is impriſoned muſt be diſcharged, 


| 209, 
Where a Judge or Juſtice may ciſcharge a man our 
of priſon, apd where not. ib 


Where the Plaintiff may diſcharge the Defendant 


out of priſon, and where not. 20932 10. 
Eu. | 
Ordnarce, wherce ſo called. 79. 
No Guns ought to be tranſported, 97. 
2 Habiliment. 9. 
Wu. it ſigniſies. 
Hawks. 


An expoſition upon the ſtarute of 37 E. 3. cap. 19. 
concerning ſtealing of Hawks, 97. 
What Hawks it ſhall be Felony to ſteal by this 


The T able. 


From whence it is derived, and how divided. 


93. 
The puniſhment antiently for taking away and con- 


Law, and what not. 


cealing a Hawk, 97. 
In what Hawks a man may have a property, 98,99, 
How the party thar finds a Hawk ought to demean 


himſclt. 97,&c. 
Heir. 
Non eſt Harts viventis. 5. 
Hereſie. 
Who are Judges of Hereſie. 39,40, 42. 
What ſhall be accounted Hereſie. 40, 42. 
Lollards formerly indicted fer Hereſie. 41. 
The puniſhment of an Heretick. 43,44. 


At what time an Herctick may abjure his opinion, 

43. 
The forfeiture of one convict of Hereſie. ib. 
Words may make an Heritiek, but no Traitor. 14. 


Hobelarius ; quid? 75. 
Hockettors or Hocquc tours; quid? 175 

8 Homicide. 
How many ſorts of Homicides there ate. 54. 


What Homicides are Felony, and what not. 54, 55. 
The deſctiption of Homicides. 55. 
What Homicide ſe defendendo is, and what he ſhall 
forfeir. 56. 
Where a man ought to give back to prevent Homi- 
cide, and where not. ibid. 
What Homicide per Infortunium is, and what he for- 
feics. $6,57. 
The definition and derivation of Chance-medly, 57. 
Where the Jury cannot find generally that the par- 
ty killed him ſe defendendo, but the caſe ought to 
be ſpecially, 220, 
Where an Officer may kill an Offender that refiſts 
or flies away, and where not. 221. 


Hue and Cry. 
| 161. 
The 'delcription of Hue and Cry at the Common 
Law. | ibid, 
The puniſhment of them that ſhall nor levy or pur- 
ſue an Huy and Cry. 117. 
5 Cales wherein Hue and Cry ſtall be by ſtatute. ih. 
A difference between the proſecutien ef a Hue and 
Cry atithe Gommon Law, and of an Hue and 
Cry by the ſtature. : ib. 
The paniſhment of him that levies a Hue and Cry 
upon a fained cauſe. | I18. 
Where the City of London was taken into the Kings 
hands for not leyying a Hue and Cry. th, 


Indictnent. 
He form of an Indi&ment for Treaſon, 12, 
Praditorie neceſſarily to be uſed in all Indict- 
ments for Treaſon, 4115» 
The Indictments of Treaſon and Felony againſt Ed- 
ward Duke of Somerſet. 12513. 
Where mex Indictment ſhall be goed without 
expreſſing any particular. 16. 
Where an Indictment of a Peer ſhall be by Free- 
holders. | ] 7 26, 
Where upon an Indictment a man may plead a fo- 
rein plea, and where not. 17. 
The Indictment of eſton for poiſoning Sir Thomat 
OucrburJ; and the proceedings againſthim apr 
C- 


49, 50. 135. 


F Acceſſories. | 
The difference between the Indictments for bur- 


glary, and burning of hou ſes. 67. 
An Indictment, Quare bona Capellæ in cuſtodia, & c. 
is good. ä 110. 
Where one man is Coroner both of the Kings houſe 
and County, an Indictment taken before him 
alone is good. 134. 
Where the ſubſtance of an Indi&ment is proved, no 
matter for circumſtances. 135. 
Where 2 man is indicted for poiſoning another, 
no other cauſe of his death can be given in evi- 
dence. tb, 
Where a Murder is laid in an Indictment to be by 
one kind of weapon, any other kind of weapon 
may be given in evidence. | ib. 
The Indictments againſt Emy ſon and. Dudley. 208, 
Where upon an inſutficient Indictment, the party 
may be ind icted ane w, and where not. 214. 
Where the very day of a Felony committed is not 
neceſſary in an indictment. 230. 


Inf ant. 
Where an Infant is capable of committing Treaſon, 
and where not, 45 6. 


Informe! s. 


An expolicion upon the ſtatute of 3x Fac. cap. 4. con- 
cerning Intermers. 191. 
Where and before whom an Information upon a pe- 
nal ſtatute ſhall be tried by this Law. 193. 
Where an Information is laid in a forein County, 
The Defendant ſhall be found nor guilty, ib; 
Where the Informer ſhall take an Oath that he 
believes the offence was commitied within a year 
before the Information brought, and in no other 
County. ib. 
Where in Informations upon Penal Laws, the De- 
fendant may plead the general iſſue. ib. 
Where an Action upon a penal Statute muſt be 
brought by information ot Original, and not by 
Bill. 194. 
Where the Kings Attorney may proceed for the 
King after the death of che Informer. ib. 
Where an Informer may proceed for his part al- 
though the Kings Attorney enter à Non vult pro- 
ſeq ui for the King. | ib, 
Where an Informer may preceed upon a Popular 
Action, notwithſtanding the Kings pardon of the 
offence, and where not. 194, 197. 


Iigroßer. 
From whence derived. I95. 
Salt, a victual within the ſtatute of 5 E. C. cap. 14. 
that may be ingtoſſed. | ib. 
Where the Ingroſſing of Apples is not Puniſhable 
by that ſtatute. ib. 
Where a Merchant that ſells in groſs ſhall be term 
ed an Ingroſſer, and where not. 196, 


Inſtitutio?, 
Where a Church ſhall be ſaid full by Inſtitution, 
and where not. h 155.4 


Joint · tenant. 
Where a Joint- tenant becoming Felo de ſe ſhall for- 
feir but part, and where the whole. 55 


Where a releaſe to one joynt- debtet ſhall enure to 
both, and where not. 


239. 
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Ireland. 


Where Ireland ſhall be ſaid out of the Realm, and 
where not. 11, 18. 
Where a writ of Error ſhall be maintain able here in 
the Kings Bench, upon a Judgment given in the 
Kings bench in Ireland. 18. 


Judges and 7uftices. 

Where Judges in criminal cauſes, ought not to de- 
liver their opinions before=hand. 29. 
Where Juſtices of Peace are not included under the 
name of Juſtices of Oyer and Terminer. 103. 
The puniſhment of thoſe that ſeek revenge againſt a 
Judge, or avy other, for doing any thing in diſ- 
charge of their office, or for complaining in any 
Court of Juſtice, 142. 
The attainder of {certain Judges. 146, 147. 
The properties of a Judge, and how he ought to be 
quilified, I47» 225. 
Certain proviſions made againſt ſtrangers executing | 
any Judicial offices. 225, 226. 
The cath of the Kings Juſtices in Anno 18 E. 3. 
printed amongſt the ſtatutes, no A of Parlia- 
ment. 223, 334. 
Judgement given againſt a corrupt Judge. 223. 


Judgement. 
unde deri vatar. : 210. 
How many ſorts of Judgments there ate. ib. 
The Judgement in caſe of High treaſon how war- 

ranted by Scrip ure, and what is implied in it. 

2 10, 211. 
The Judgement in caſe of Petit Treaſon. 2 10, 211. 
The Judgement in caſe of Felony. 111. 
The Judge ment in caſe cf an Appeal where the De- 

fendant is ſlain or vanquiſhed. 212. 
The Judgement to reverſe or avoid an Outlawry in 

caſe of Treaſon or Felony. 21 4. 
The Judgment in caſe of «bjuration, and what is 

implicd in ir, 217. 
The Judgment in caſc of Petit Larceny. 118. 
The Judgment in caſe of Miſpriſion of Treaſon. ib. 
The Judgement for ſtriking in ſtminſter-Hall fre 

ing the Court. ib. 
The Judgement for ſtriking a nd drawing blood in 
the Kings Court. ib. 
The Judgment in caſe of a Premunite, ib. 
The Judgement in caſe of thefthote. ib. 
The Judgement where the party is fined, and where 
amerced, ib. 
The Judgement given for the death of a man per 

infortunium. 220. 

The Judgment given for the death of a man ſe de- 
fendegdo. ib, 
The Judgment given for the death of à man that 
was ſlain attempting to rob another. ib. 
The Judge ment in caſe of conſpiracy at the ſuit of 


the King, and at the ſuit of the party. 122. 
The Judgment given in an Attaint. ih. 
A Judgement given againſt a corrupt Judge. 223. 


Where a man that ſtands mute upon an Indictment 
of treaſon ſhall receive the ſame Judgement as if 
he were convicted by Verdict of Confeſſion. 14. 

Where an Approver refuſing che Combate ſhall have 
Judgement as in caſe of Petit treaſon. 21. 

What things are implied in the Judgement againſt 
a Felon. 47. 

Where a ſaving that is repugnant to the expreſs 


deement ſhall be void. ih. 
Judgerne ; When 


The 
When the certain judgement for Felony came in.53. 
Where no Court of Equity under penalty of a Pre- 


munire can proceed after judgement at the Com- 
mon Law. 123, &c, 


| Jurors. 
What men grand Jurors ought to be. 31, 33. 
The punithment of a grand Juror for declaring 
publickly who is indicte d, 106, 107. 
The puniſnment of thoſe that ſhall abuſe Juror. 
I42, 
Pexjury in Jutets how anciently, and how now pu- 
niſhed. 163. 
VVherc in an Aſſize the Jury is informed but on 
one ſide, there is good cauſe of Challenge. 173, 
Where Attaints ſhall be brought. 223. 
The Judgement in an Atta int. 222. 
Where the party grieved may have an Attaint at the 
Commen Law, or grounded upon the ſtatute of 
23H, 8. cap. 3, at his election. 223, 


Larceny. 
=— deſcription and derivation of it, 107, 
Where there muſt be a feloniou s taking as 
well as a felonious carrying away, to make a 


Larceny. ib. 
What ſhall be ſaid a felonious taking, to make a 
Larceny, I07, 108, 


What ſhall be ſaid a felonious carrying away, to 
make a Larceny. 108, 109, 
Of what things Larceny may be committed. 
109, 110. 

The Judgement and puniſhmear of Petit Larceny, 
199, 218, 

Where a man may have a property in ſome things 
And yet no Larceny can be committed of them, 
109. 

Where a Larceny may be committed of things feræ 
nat uræ, and where not. 109, 110. 
The puniſhment of ſuch as Real the eggs of any 
Bird or fowl. : 110, 
Where it is Larceny to ſteal the ſheets from the 
dead, ib. 
Where a man may ſte al his own goods. ib, 
Where the wife cannot ical the goods of her huſ= 
band. ib. 
Where an Attainder of Petit Larceny ſhall be no 
plea to another Felony. 213. 
Where a man flies, or is put in Exigent for petit 
Larceny, he forfeits his goods, 218, 


Law. 
Hew our Law is a Law of it ſelf divided from all 
others, 100. 
Where che Law ſhall give no benefit to any thing 
that is done in fraue u Legit. 64, 108. 
What amittere liberam Legen ſignifies. 221, 222. 


Letherwite, quid ? 206. 
Libels. 
A Libell puniſhed at the Common Law. 174. 
A French Libell puniſhable, ib. 
London. 


Where the Mayor of London ſhall be principal in 
Commiſſions in Lendon by the Chartcr of the 


City and where not. 73. 
What part of the Tower is within London, and 


T able. 
What within Middleſex. 136. 


The cuſtom of London fot entring into à houfe 
and carrying a Harlot to priſon, gocd. 206, 


Machecarii. 


* deſctiption and derivation, 101. 


Maihem. 
The ancient puniſhment of it. 118. 
Where felonice Miihtmavit ought to be in all Ap- 
peale and indictmenis of Maihem. th. 
Where the cutting off of a mans privities was an- 
ciently Felony, now Maihem only, 62, 63, 118, 


Marriage. 

Where a man may diſagree ro a Marriage, though 
he were of the age of conſent at the time of the 
marriage ſolemnized. . 

The ancient puniſhment for a Chriſtian marrying 
with a Jew. th. 


Marſhall , vide Conſ{«'le, 


Medietas Lingue ; vide Trial. 
Mc tall. 
Six ſorts of them; hat they are. 74. 
| Mines. 
What Mines belong to the King, and what to the 
Subject. 132, 


Miſpriſtos. 

The derivation of the word, and the definition or 
ſignification of it. 36. 
Several ſorts of Miſpriſions, and their puniſhmencs, 
3 6, 1 39. 140. 
Where words without an overt Act are as puniſhable 
as Miſpriſion of treaſon, 14. 
Where forging or counterfeiting of forein Money is 
Miſpriſion of Treaſon. 17, 36. 
Every treaſon and Felony includes in it a Miſpri- 
fion, 140. 
Where to ſtrike in Weſtminſter Hall or the Kings 
_ is a great Miſprifion, and the * 
ot it. 29. 
Where it ſhall be a Miſpriſion to reſcue a Priſoner, 
and what he ſhall for feit. 141. 
What Courts it ſhall be a Miſpriſion co ſtrike in, 
and in what not. ib. 
The Judgement in caſe of Miſpriſion of 1 
218. 

Money. : 
No Money is te be impoſed upon the Subject bur of 
gold and Silver. 17. 
Where it ſhall be Felony to bring in, pay, or coin 
forcin Moneys« 92. 
Where the tranſportation of Silver, and the importa- 
tion of cyil money ſhall be Felony, and in whom. 


922 93» 

Monopoly. 
The definition and Etymologie of it. 181. 
All Monopolies againſt the fundamental Laws of 
the Land, and puniſhed by them. ib. 


An expoſition upon the Statute of 21 Far. cap. 3+ 
1$1z 182. &c. 
What 


concerning Monopolics, 


— 
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What offences and other priviledges are excepted 
11885. 

Where and how Monopolies ſhall be tried, and the 
penalty of ſuch as delay the Actions. 182, 183. 
Where new Manufactures ſhall be a Menopoly, and 
| 184. 


out of this Statute. 


where not; 


Monuments. 


The puniſhment of thoſe that ſhall deface any romb 


or Monument. 


202. 
Where che erecting of a tomb ſhall be lau full, and 


where not. ih. 
The reverence to be given to Monuments, and the 
uſe of them. 202,203, 
Monument um, unde? 203. 
Where our law takes no cogniſance of the burials 

of the dead. ib. 
cada ver, unde? th 


Where the Jews anciently had their burial, 
; ibia. 


Mordanceſtor. 


Where a writ of Mordanceſtor is maintainable, 
though there be no immediate deſcent to the 
heir, 231. 


Multiplication. - 
An<expoſition upon the Statute of 5 F. 4. cap. 4. 
concerning Multiplication, 74. 
Licenſes granted by the King to certain perſons to 


uſe the Art of Multiplication. ib. 
Murder. 
The derivation and Etymology of it. 47748. 


Poiſoning the worſt ot Murders. 48. 

ow many wayes a man may be poiſoned. 52. 
What perſons are capable of beirg murdered. 50. 
The drowniag of certain Jews adjudged Murs 


der. | th. 
Where it is no Murder to kill an Infant ia Ventre 
ſa" Mere, tid. 


What ſhall be ſaid malice prepenſed to make a 
Murder. FI. 
Where a miſtake in the principal ſhall make the 
Acceſſory guilty of Murder , and where rh 
ibid. 

Where there ought to be a continued malice to make 
it Murder, and where not. ih. 
How many kinds there be of malice m_—_ 
ibid. 

What Officers it is Murder to kill. 51. 
Where to kill another without provocation is ma» 
lice implied, ib. 
Where a priſoner by dures of the Gaoler comes to 
an untimely end, it is Murder in the Gaoler. 
52,91 

Where a Sheriff or other Officer executes an of- 
fender contrary to the judgement, ic is Murder 
in them, 12. 
Where it is Murder fot any one ty execute another 
by Marſhal Law in time of Peace. tb, 
How the year and day in caſe of Murder ſhall be 
counted. 53. 
Where the killing of another by misfortune ſhall be 
Murder, and where not. 56,57. 
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Several Laws made to prohibir pardons of w ilfull 
Murder. 157. 
Murder never pardoned by expreſs name. 1233 


News, 


"7 ancient puniſhment of choſe that ſpread 


falſe news, I98, 


Non compos ment is. 

Where a man non compos mentis may commit Trea- 
ſon, and where not. 4, 6. 

Where a man non compos mentis ſhall not anſwer 
for a Felony or a Treaſon by him committed, 
nor ſhall ſuffer execution for them. ib. 


| Non obſtante. 
Where the King by a Non obſtante may diſpenſe with 
a penal Law, and where not. 154. 
Where the King by a Non Obſtante may diſpenſe 
with the Statutes concerning pardons. 236. 


Nuſance. 


Where none ought to erect any building to a no- 
thers Nuſance. 201,204. 


path. 


He definition and derivation of it. 165% 
How many ſorts of Oaths there are. 12 
Sacramentum, Furamentum, & Fusjurandun, undes 


An Oath not to be impoſed or altered but 
thority of Parliament. b 
The puniſhment of ſuch as ſhall adminiſter an Oath 
without authority of Law. 14. 
What things are tequiſite to a true Oath, 16% 
Where a Court may adminiſter the Oath of Alle” 
gearce to a ſuſpitions perſon, 167” 


Office. 


Where no Ofkice is requiſite to find a title which 
ſtands with the title of che King. 216, 


ibi 
by A, 


0 dnance vide Guns. 
Oramairy. 
The fees of the Ordinary for Probate, & c. 149, 


150, 
Where, and how the Ordinary may diſpoſe of ſome 
goods of an Inteſtate to pious uſes, 


Outlaw), 


Where a man out of the Realm at the time of an 
Outlawry pronounced may reverſe it, and where 
not. 2. 

Where a man out of the Realm may be Out 
ed for rreaſon , and how he may diſcharge him- 
ſelf of ir, 216, 

Where the Court may award execution upon one 
that is taken upon a Capias utlegatum for Felony, 
and where nor, 212. 

By a pardon of an Outlawry the goods are not te- 
ſtot ed. 38. 

ä M m 


Pagans. 


15 ES 8 


* 
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Pagaus. 


= ancient Law againſt the abuſe of Pagans. 
| ; 209. 
Pain fort & durt. 


In What caſes 3 man that ſtands mute ſhall have 
judgement of Paine fort & dure, and in what not. 

2 217. 

Where the judgement of Paine fort & dare ſhall be 
no plea to a former Felony, . 


Pardon. 


The deſcription and Etymology of it. 
How many ſorts of Pardons there are. 5. 
Where a Pardon granted by a King de jaſe ſhall 
be void. 7. 
Where a Pardon of Felonies ſhall be no Pardon of 
Treaſon at this day. 15. 
What the King can reſtore by a Pardon, and what 
not. 233. 
What Pardon the Court ought to take notice of 
without pleading. 234. 
The form of pleading a general Pardon. ib. 
Where an offence is excepted out of any general 
Pardon, an Attainder for that offence is alſo ex- 
cepted. 234,238. 
Where a writ of allowance is neceſſary to a Par- 
don, and where not. ; 2343235. 
Forms of ancient Pardons. 7 235. 
Where the King pardons Seam pacis de TAIT, 
ib. 


he pardons the offence it ſelf. 
Where the foundation of à debt is pardoned , the 
debt it ſelf is pardoned, 236. 
What, and how the King may pardon, and what 
get. _ 236,237. 
How far Pardon of all Felonics extends. 236. 


Where the King may diſpenſe with the Statutes 
concerning Pardons wich a Non obſtante. ib. 
Where the King cannot pardon an Appellee. 237. 
Where the King may pardon a Collateral Act iu an 
Appellee. be ib, 
Where the King may pardon an exemplary puniſh- 
ment that tencs not to the damage of the * 
riff, ib. 
Where the King may parden a corporal puniſhment 
which tendeth to common example. 171. 
Where in ſome actions the King may pardon ſome 
things though a Subject be ſole party, and in 
other actions the King can pardon nothing 
though himſelf be ſole party. 237. 
Where a Bond is made to a Subject or to the King 
pro bono publico , the Subject can neither releaſe 
ir, nor the King pardon it. 238, 
What actions popular the King may pardon, ard 
what not. ibid. 
What ſuits in the Star- chamber the King may 
pardon, and what not. ibid. 
Where Suppreſſio ver i, or expreſſio falſe ſhall avoid a 
Pardon. ibid. 
Where an Ourlawry ſhall be pardoned , though the 
King be not certainly informed, ib. 


Where the King may pardon Herclic, and any other 
effence puniſhable in the Eccleſiaſtical 17 25 
ibid. 

Where the King pardons the Debt, the Action is 


The Table, 


CO ara 


_ diſcharged fo if "Tie pardons the Action, the 
Debc is diſcharged, 239. 
Where the King may pardon the Outlawry , and 
yet the fine remain. ib. 
Where the King under the Great Seal may com- 
mand all proceſs and proccedings in criminal 
cauſes to ceaſe. ib. 
Where a Superſedeas was ſent to the Judges to pro- 
ceed no further againſt one that had obtained his 
pardon. ” 137. 


Parliament, 
Names appropriated to certain Parliaments. 


2. 
The uſe of proclaiming Acts of Paliament. 
I, 

How dengerous it is to bring new words inte AQ 
ol Parliament. 126. 
No Armour is to be worn, no playes or games 
uſed where the Parliament is holden. 160. 
The King and one houſe of Parliament alone, or 
both Houſes of Parliament without the King, 
cannot declare a Treaſon within the Statute of 
25 E. 3. | 23, 


Peers, 


Where the Indictment of a Peer is by Free-hol- 
ders. | 26. 
How the Trial of a Peer and a common perſon 
diffets, and the form of his trial. 18,29. 
Where a Peer cannot wave his Trial by Peers. 
| 30. 

No Biſhop, Abbor, &c. flull be tried by Peers. 
ibid, 

In what caſes a Peer ſhall be tried by Peers, and 
in what not. : 22 
What Lords ſhall be tried by Peers, and what 
"oC. : | ib. 
Haw Lords Spirituał ought to withdraw at all trials 
vf Peers in Parliament, but they may make 
e N 31. 
How a Peer ſhall be outlawed, ; zh, 


Penſions. 


Whete it is not lawfull to receive à Perſion from 
any forein State. 144. 


Pera, quid? 


Pcrjury. : 
An Expoſition of the Statute of 3 El. cop. 3. con- 
cerning Perjury. 163,164. 
Where in an Fction brought upon this Statute, 
the Plaintiff ought to declare in certainty whe- 
ther the Defendant was perjured by his own pro- 
per act, or ſubornation, 167. 
Where in an Action brought upon the Parure, it 
ſhall not be enough to ſay that the Defendant 
falſs dixit & depoſuit, but he muſt ſay likewiſe, 
veluntarie & corrupte. ib. 
The ancient puniſhment of pet jury. 
Perjur y, whence ſo called. 
Per jury in Jurors how anciently, and how now 
puniſhed. id. 


Per- 


Perjury ina witneſs puniſhed at the Common Law. 


144. 

Where perjury ſhill be puniſhed in the Eeclefiaſti- 
cal Court, and where not. ih. 
Where perjury upon an information is puniſhable, 
and not upon an indictment. ibia. 
The deſini ion of Per jury. : ib. 
Where a falſe oath thall be perjury, and where 


not. 166. 
Where per jury ought to be in a judicial proceed- 
ing. ibid. 


Where to call another perjur'd man, will bꝛar an 
Action, and forſworn man, none. ib, 
How perjury in an anſwer in the Chancery, Ex- 
chequer-chamber &c, ſhall be puniſhed. ih. 
Where an oath ought to be abſolute to make it per- 
Jary. | ibid. 
How 2 man that ſwears falſly , and yet ſwears the 
truth, ſhall be puniſhed. thid, 
Where perjury ought to be in a point material. 167. 


Suboraation 3 unde de-ivata ? ih. 

Whit a Suborner of witneſſes ſhall forfeit. ib, 
Where an Action lies in the Chancery for perfury 
cormiree chere. ib. 


Pillory and Tumbrell. 
The derivation and ſignification of chem, 
Whar the puniſhments of them be, 
A Pillory and Tambrel ought to 
and Market. ib. 
The Pillory and Fumbrel were ordained for great 
off:nccs only. ib, 


be in every Leer 


Piracie. 
The Etymology of the word. „ * 
An expoſition upon the ſtatute of 28 H. 8. cap. 15. 
conceining Piracy. ; 111. 
How Piracy was puniſhed be fore this Act. 112. 
Where a pardon of all Felonies ſhall not extend to 
Piracy. ib. 
Where chere ſhall be no corruption of blood in caſe 
ot Piracy. ih. 
No Acceflories te Piracy. | ih, 
Where Piracy was anciently Treaſon , and where 
na. 8,11 3. 
Where Pitacy may be committed between the high- 
watet and lou-water mark. 
The puniſhment of a Pirate ſtanding mute. 114. 
Plague. 
An Expoſition upon the ſtatute of 1 Jac. cap. 3 f. 
concerning Plague- ſores. 90. 


Plea. 

Where ont: rfoit 3 attaint for the ſame offence is a 
good plea, and where not. 213. 
Where autc:foity attaint for another offence is a 
gad plea, and where not. th, 
Where the judgement of Pain fort & dare ſhall be 
no plea to a former Felony, b 
Where an Attainder of petit 
. plea to another Felony. ib. 
Where auterfoitx acquite is a good plea, and —_ 
not, 10. 
Where upon an Indictment or Appeal for the death 
of à man, it is found that he killed him in his 
own defence, he ſhall be acquit for ever, 213214, 


7 * 
Larceny ſhall be no 


The Table. 


113. 


Where auterfoit a convidt devant judgement is a good 
plea, and where not. 214 

Where an Attainder is no Plea in an Action of 
Debt, or any other Action. 215. 

Where a Defendant may plead without having a 
day in Court, and where not. 23475236. 


Polygamy. 

The definition of it, and how it differs from Bi- 
gamy. 4 88. 
Aa Expoſition upon the Statute of 1 Fac. cap. 11. 
concerning Polygamy. ib. 
At what age a man or a woman may be guilty ef 
Polygamy, ib. 
Where a Marriage de facto, and not de jure, may 
make a man guilty of Polygamy. ib. 
Where notice of a Husbands life is material to 
make a wife guilty of Polygamy, and where not. 

. ibid. 

Where, and what divorces ſhall ſaye a man from 
being guilty of Polygamy. 89. 


Powdike. 
Where it ſhall be Felony to cut down the Powdike 
in Marſhland in Norfolk, tos. 


f Prieſts. 

Where it ſhall be Felony to receive « Jeſuire or 
' Prieſt, 10r. 
Premunire. 

Whence ſo called. | 120. 
An Expoſition upon the Statute of 27 E. 3. cap. 1. 

and other Statutes concerning Premunires, 119, 
; 120, &c. 
Where Suits in the Eceleſiaſtical Courts concern 
ing temporal cauſes ſhall incurr a Premunire. 
f 120, 121,122: 
What Courts ſhall incurre a Premunire to ſue in, 
120, 121. 
The Biſhop of Norwich ettainted in a Premunire 
for holding plea of a temporal cauſe. 121. 
Where no Court of Equity under penalty of a Pre- 
munire can proceed after judgement at the Com- 
mon Law. 123,&c. 
Where the Defendant in a Premunire ought to ap- 
pear in perſon, and not by Attorney. 125. 
Where he that procures another to ſue in the Ec- 
cleſiaſtical Court may be made 2 principal in a 
Premunire, ib. 
The puniſhmenr of a Premunire, 126. 
What lands and hereditaments a man convi& of 
a Premunire ſhall forfeir. | ib. 
How largely the word | Fautor] in the ſtature of x6 
R. 2.c.5.concerning Premunires was conſtrued. ih. 
What Statutes have been made, and are now in 
force concerning Premunires. 126, 127. 
The form of a renunciation in caſe of a Premunire, 
f 3 117. 
The judgement in caſe of a Premunire, 218, 
Preſentation, | 
Where a Garden in Soccage ſhall not preſent to 
an Advowſon, nor an heir of Tenant in Capite 


that hath livery can exitibus. 158. 
Prince. ; 

The Prince conimitred to priſon by the Chief Ju- 

ſtice of the Kings Bench. 22 5¹ 

Mm x Prrin= 


Principal and Acccſſo;y. 
In what Treaſons all are Principals, and in what 
not. 9,16,21138. 
Where an Acceſſory cannot be guilty of Petit 
Treaſon when the Principal is guilcy of Felony 
only. 20, 
Where there may be Acceſories after à Witchcrafc 
committed, as well as before, 45. 
How the trial ſhall be where the Felony is done in 
one County, and the Acceſſory is guilty in ano- 
ther, 33 49,135. 
Where a miſtake in the Principal ſhall make theAc- 
ceſſory guil:y of Murder, and where not. 51. 
Where the Common Law or Statute Law makes a 
Felony, Acceſſories are till included. 597. 
Where the being preſent , and abetting an offence, 
makes all Principals, though the offence be per- 
{onal. : 59564. 
Where a man may be Acceſſory to his wife, but 
not the wife to the husband. 108. 
Where the Acceſſory ſhall nor be tried if the Prin- 
cipal hath his Clergy, or be pardoned. 114,193. 
Where à man may be Acceſſoty to the ſtealing of 
his own goods. 134. 
Who ſhall be ſaid a Principal, and who are Acceſ- 
ſory. 138. 


Where a man may be Principal, though he be not 


preſent at the act. ib. 
Where the Acceſſory cannot be guilty of a greater 
offence than the Principal. 139. 
Where a man may be both Principal and Acceſ- 
ſory. | ib. 
Where an Attainder of an Acceſſory depends upon 
the Attainder of the Principal. 231,232. 


. Priſoners ; vide Gaoler. 
Priviledges. 
Weſtminſter Hall, and the Kings Palaces , privi- 
ledged places from all Summons or Citations. 


140, 141. 
Where an ancient priviledge ſhall remain to a new 


erection, and where not. 204» 
Proclamations. 
Where Proclamations ate of great force, 162. 
Prophecies. 
The puniſhment of Prephecying. 128. 
The vanity and uncertainty of predictions. ib. 


Protections. 
Where no Protection lies fer a Felon , nor any that 
35 a Prifoner to the Court. 2.40, 


Proviſors. 


An expoſition upon the ſtatute of 13 K. 2. c. 3. con- 
cerning Proviſors. 100. 
All proviſions againſt the Common Law. ib. 


Puniſhments. 
Exemplary Puniſhments adjudged in the Kings 
Bench, 219,220, 


Ancient Rules of Law in Corporal puniſh- 
120. 


ment. 
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Purve yors. 


Where in Purveyors may commit Felony. © - $2, 
An Expoſicion upon the Statutes of Purycyers. 
tht 
Where a Purveyor ſhall obſerye a diſcharge of = 
veyance, and where nor. ib. 
Where a Purveyor ſhall have his remedy at the 
Common Law, and not by a Privy Seal. ib. 
A Commiſſion granted for the raking u p of Boys 
for the Kings Chappel. tb. 
How and in what manner the King ſhall have pur- 
veyance of Salt- peter. 82,83, &c. 


Quare Impedit. 
N O damage in a Que Impedit or Darraine 
preſentment at the Common Lay, 156. 
Rack; vide Torture. 
Rape. 


Hat Rape is, and the puniſhment of it at 
the Common Law. 


60. 
What makes a Rape, and what not. 5 — 
The hainouſneſs cf the offence, 60. 
Appeals of Rape. bb. 


| Records, 
An Expoſition upon the Statute of $ H. 6. cap, 12. 
concerning imbeſelling of Records. 70, 71, &c. 
The puniſhment of this offence before this Sta- 
tute. 71. 
What Records it ſhall be Felony to embeſil within 
this Statute. 72. 
Where this Statute ſhall be a ſufficient Commiſſion 
to the Juſtices of either Bench to enquire of this 
Felony, and where nor, 73. 
The definition and derivation of a Record. 71. 
A Record is proved by it ſelf, and ought to be com- 
mon to all. 5 ib. 
In what caſes the Chancery is a Court of Record, 
and in what not. ; 


A Judge fined for raſing a Record. 72. 
| Redoubbors and Addoubbors. 
Tire deſcription of them. 134. 
Regrator; unde? 195. 
Relation, 
Where a Relatien ſhall never make a man a Felon, 
x 70. 


Where a Relation ſhall never work a bar, nor 2 
wrong to a ſtranger. 216. 


Religion. 
Where a man that is entred into Religion cannot 


be purchaſer to him and his heirs. 215. 
Reſtitution, 

Whar it is, and how divided. 240. 

Several ſorts of Reſtitutions. 242. 


What Reſtitution the King may make, and what 
not. : 240. 
Where Reſtitution is much favoured in Law, and 
ſeveral caſcs of it, 241,242, 
Where 


Where reſticution ſhall be of goods ſtoln, and to 


whom. 2.42» 
Where, and in whar caſes a man ſhall be reſtored to 


his poſſeſſion upon a forcible entry, = 24233 43+ 
Where Reſtitution may be granted by urit after 
execution upon a Statute Staple, 243. 


Riots, Routs, and unlamſull Aſſemblies, 
The deſcription of them and their derivation 176. 
The difference between levying of war, and com- 


mitcing of a great Riot. 9,10. 
Roberdsmen. 
Whence fo called. 197 
Several Statutes made againſt them. tb, 
The deſcription of Robin Hood, ib. 
| Robbery. 
The definition and derivation of it. 68, 


The difference between a Robber and a 9 
ibid. 

The puniſhment now and ancient ly of 8 
: 1019s 
What ſhall be ſaid a taking in caſe of Robbery, and 


what ſhall be ſaid a taking from his perſon. 
68,69, 


Rogues. 
Where it ſhall be Felony in dangerous Rogues to 
beg or wander. 103. 


; Roy. a 
Where a pardon granted by a King de Jure ſhall be 
void. ; 7. 
Where a King is King before Coronation, ih. 
Where a King may put a man to anſwer without 
Indi&ment or preſentment, 136. 
Where a man ſhall loſe his right hand for ſtriking 
in the Kings Palace, and where not, and how an- 
cicntly it was puniſhed. 140. 
The Kings Palace a priviledged place from all 
Summons or Citations. 140, 14m. 
What ſhall be ſaid the Kings Will. 1 
Where a Subject is bound to do any ching to the 
King as his Liege Lord, no bond is to be exacted. 
of him to do it. 149. 
All bonds or writings made to the Kings diſhonour, 


arc againſt Law, and void. ibid, 
Sacriledge. 
= Etymology of it, 64. 
Sakebere. 
What it ſignifies, and from whence it is * 


Saving. Fi 
Where a ſaving is repugnant to the expreſs judge- 


ment, it ſhall be void. 47. 
Seal. 
Sigillum, quid? 169. 


Servants, : 
Where it ſhall be Felony in ſervants to embeſil their 
Maſtcrs goods after their death. 104. 


Where it ſhall be Felony in ſervants to embeſil their 
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105. 
What Servants this Felony thall extend to, anc 5 


Maſters goods committed to their Truſt. 


what goods. ib. 
Sheep. 

The penalty of conveying ſheep alive out of the 

Realm, 104 
Sheriff. 


Where the Sheriff may raiſe the Poſſe Comitatu;, 
and where not, 26s. 


| Simony. 
Whence ſo called. 153. 
An Expoſition upon the Statute of 31 El cap. 6. con- 


cerning Simony. ib. 
Where an Uſerper may commit Simony. ib. 
Where the Simony of an Uſerper ſhall not pre- 
judice the rightfull Patron. th, 
In what the Simony of the Patron only ſhall pre- 
Judice the Incumbenc, and in What not. 154. 
What a Simoniſt ſhall ſorfeit. tb, 


The puniſhment of thoſe that ſhill take or give any 
reward for Reſignations, admiſſions to Churches, 
or any other Eccleſiaſtical promotions. 155,156, 

Simony and per jury go together. 156. 


Souldi ers. 

An Ex poſition upon the Statute of 39 El. cap. 17. 
concerning wandring Souldiers. 85. 
How Souldiers anciently were retained. $6, 
Where a Souldier was fined for refuſing to re · de- 
liver his armour, 79. 
An Expoſition upon the Statutes concerning Soul- 
diers departing without Licenſe. 


c ib. 
How a Souldier that departs without licenſe ſhall be 


proceeded againſt, though he be never taken. 87. 
Where a Souldier that departs without Licenſe mall 
have his Clergy, and where not. | 


tb, 
depart 


The ancient puniſhment of Souldiers that 
without Licenſe, ib. 
Statutes. | 
Where a Statute is made contrary to Magna Chart 
it ſhall be holden for none. | , I ws 
An Expoſition upon theſe Statutes following, 
2 E. 3. cap. 3. concerning riding armed. 160. 
25 E. 3. cap. 2. of Treaſons. I, & c. 
37 E. 3. cap. 1. concerning Premunixies. 119. 
27 E. 3. cap. 3. Statutum Stapulæ. 95. 
37 E. 3. cap. 19. concerning ſtealing of Hawks. 
To 
13 R. cap. 13. concerning Proviſors. _ 
5 He 4. cap. 4. concerning Multiplication, 74. 


5 H. 4+ cap. J. concerning cutting out of Tongues, 
| 62. 
11 H. 4. cap. 9. concerning Trials. 32. 
8 H. 6. cap. 12. concerning imbeſelling of Records. 
3 ; 70. 

1 H. 7. c. 7. concerning hunting with Viſors. 75, 
3 H. 7. cap. 2. concerning the carrying of women 
away againſt theit will. 61. 

3 H. 7. cap. 14. of Felony for conſpiring the death of 


the King, or of any Privy Coupſellor. 37. 
3 H. 8. cap. 12, concerning Trials. 33. 
28 H. 8. cap. 15. concerning Piracy. 117. 
33 B. 8. cap. 1. concerning falſe Tokens, 133. 


35 H. 8, cap, 2. concerning Trials of Fereid 
2 Treas 


— 


12. 
* 


Treaſon, "It. 


1 E. 6.cap, 2+ concerning witneſſes in calc of 

Treaſon. | 24. 
1 E. 6. cap. 24. concerning Trials. . 48. 
J E. 6. cap. 1 1. concerning Treaſons. 24. 
1 Mar, cap. 1. Concerning Treaſons. 23. 


1 & 2 Phil. Mar. c. io. concerning Treaſon'. 24. 
5 El. eap. 9. concerning Perjury. 163,164. 
5 El. cap. 14. concerning Forgery. 167. 
21 El. cap. 4. againſt embeſiling of the Kings Ar- 

mour. 78. 


31 El. cap. 6, concerning Simony, 153. 
39 El. cap. 17. concerning wandring Souldiers. 85. 
I Fac. cap. 11. concerning Polygamy, 88, 
x Fac. cap. 12. concerning Witchcraft. 45746. 
1 Fac, cap. 31. concerning Plague · ſores. 90. 
3 Fac. cap. 4. concerning the ſerving of Forein 

Princes. ON 80,81, 
21 Jac. cap. 2. concerning Concealors. 188, &c. 


21 Zac. cap. 3 concerning Monopol ies and Diſpen- 


ſation“. ; 181,186 

21 Fac. cap. 4. concerning Informers, 191 
super ſedeas. : p 

Where a Super ſedeas was ſent to the Judges to pro- 

ceed no furchet againſt one that had obtaine his 


pardon. 137. 
Sylliva or Sulliva; quid? 204. 

Trefthote, 
TI definition and Erymology of it. 134. 
The punithment of it. ib. 
What ſhall be ſaid Thſthote, and what not. ib. 
The Judgement in caſe of Theftbote. 219, 


| Tort, - 
No man ſhall take advancage of his own Torr. 215. 


; Torture, 
Ne Torture to be uſed by our Law. 35. 
By whom the Rack was firſt brought in. ih. 
Treaſon. 


An Expoſition upon the ſtature of 25 E. 3. cap. 2. 
de Prodit;onibus. 152, &c. 
What are Treaſons by the ſaid ſtature. 3. 
What King is within the ſtatute. 6, 7. 
What ſhall be ſaid a levying of war within this ſta- 
rute ro. make a Treaſon. 9710, 12. 
What ſhall be taid an adhering to the Kings ene- 
mies to make a Treaſon within this ſtatute, 10. 
Whar ſhall be ſaid a counterſeiting of the great 
Seal ro make a Treaſon within this Law. 
15, 16. 

What ſhall be ſaid a counterfeiting of the Kings 
Money to make à Treaſon within this Law. 
16, 17, 18. 

What ſhall be ſaid à bringing in of counterfeit Mo- 
ney into this Realm to make it Treaſon within 
this Law. 18. 
Where the Judge may nct conſtrue this ſtatute 
a Simili, or, a minore ad majus. 22, 
The King and one Houſe of Parliament alone, or 
both Houſes of Parliament withcur the King, 
cannot declare a Treaſon within this _— 

1 ibid. 
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An Expoſition upon the ſtature of x Aar. cap. x, 
concerning Treaſons. 23:24, Kc. 
Where declarations of Treaſons may have limita- 
tions. 24, 
Treaſon its derivation, and how divided, 4 
Prodi tor ie neceſſarily to be uſed in all Indictments 
of Treaſon, 4:15. 
Where a wan zon cempos mentis, nor an Infant 
is capable of committing Treaſon at chis day. 


. 456. 

What Aliens may commit Treaſon. 457. 
Where anciently in Treaſon voluntas reputabatur jg 
facto. 5, 161. 


Appeals anciently of High Treaſon. 55132. 
Where the compaſſing the death of the King was 
Treaſon at the Common Law. 5. 
Where the death of the King per infortunium ſhal! 
be no Treaſon, . 
Where to ſer a Figure to know how long the King 
ſhall reign or live, is no Treaſon, ib, 
Where to praiſe to depoſe the King, to im priſon 
him, or to take him into their power, ſhall be 
Treaſon, ib. 
Where to compaſs the death of the Father of tlie 
King, or of the Kings Uncle, anciently was 
Treaſon. 7. 
Where to leave the King in periculo Hoſtium was 
anciently Treaſon. ib. 
Where Piracy was anciently Treaſon. ; 8. 
Where it ſhall be Treaſon for the Husband of , 
Queen Reguant to compaſs the death of his 
wife, ſo on the contrary, ib, 
Where the killing of an Embaſſador was adjhdg ed 
Treaſon. ibid, 
Where the killing or the violating. of a ,Queen 
Dowager ſhall be no Treaſon, 


859. 
Where the killing of a Collateral Heir 8 


ſhall be no Treaſon. 9. 
Where the compaſſing ot conſpiring to levy war 
without levying of it » ſhall be no Treaſon. 

: 9510, 14. 
In High Treaſon all are Principals, but not in 

Petit Freaſon. 9,16, 21,138. 
The difference between levying of a war, and com- 

mitring of a great Riot. | 9710. 
What gathering of forces ſhall be counted High 

Treaſon, 


10, 12. 

Where aiding of the Kings enemies pro timoie Mor= 
tu ſhall be no Treaſon, 10. 
Whe ſhall be ſaid Enemies, and who Traitors. 
11. 

The form of an Indictment for Treaſon. 12. 
Where Conſpiracy with a Forein Prince ſhall be 
Treaſon, and where nor. 14. 
Where words may make an Heretick, but no 
Traitor. ib. 


Where words ſet down in writing may amount to 
Treaſon. ih. 
All Treaſon implies a Felony, but a pardon of all 
Felonies is no pardon of Treaſon at this day. 


Where he that counterfeits the Kings Coiu nn ; 
have puniſhm-nt but in caſe of Petit Treaſon, 
otherwiſe if he had diminiſhed ir, 17. 

Where a man may be impriſoned upon ſuſpition 
for having clipt falſe money. 18. 

Where it is no Treaſon to kill any of che Lords or 
comons in parlia ment, but wilful murder only. ib. 

Where 


What things a man attainted of Treaſon ſhall for- 
feir, and what not. 18,19,21. 
No Treaſon for an Indictor to diſcover the Kings 
Counſel. 22. 
What witneſſes or accuſers are requiſite in In- 
dictments and trials of Treaſon or Miſpriſion of 
Treaſon. 24,2726. 
No Appeal of Treaſon can be brought in Parlia- 
ment. 31. 
Treaſon ſeverely puniſhed. . 
Where the receiving and comforting a Traitor 
knowing him to be a Traitor is Treaſon, 38. 
The judgement in caſe of High Treaſon, hew war- 
ranted by Scripture , and what is implied in ir, 
210,211. 
Where a writ of Error lies to reverſe an Attainder 
of High Treaſon, and where not. 214,215. 
Three ſorts of Petit Treaſon, 19520. 
The judgement of a woman for Petit Treaſon. 


: 20, 

Parricide no Petit Treaſon, ib, 
What was Petit Treaſon at the Common Law, 
and what at this day. th. 
The judgement in caſe of Petit Treaſon. 211. 


Treaſure and Treaſury. 


What, and where the Kings Treaſure and Treaſu- 
ry 18. 71.72. 


Treaſure Trove, 


The deſcription of it. | | 
Why Treaſure Trove belongs te the King, ib. 


What Metal Treaſure Trove muſt be of. ih. 
To whom anciently Treaſure Trove belonged, 
ibid. 

The puniſhment for concealing of Treaſure Trove. 
133. 

Trebuchet. 
Trebuchet of Caſtigatory, quid? and the puniſh- 
ment of it. 119. 
Cucking-ſtool, unde derivatur? ib. 
| Trials, 


How a forein Treaſon ſhall be tried. 11,34. 
Where a Com miſſion without the Kings hand 
ſhall be a ſufficient aſſignment within the Sta- 
tute of 35 H. 8, cap. 2. to try a forcin Treaton, 


rs; 
Where Treaſons committed upon the Sea ſhall be 


tried. ih. 
How trials of Treaſons ſhall be, and where. 24, 
34749 


What witneſſes or accuſers are requiſite in Indict- 
ments and trials of Treaſon or Miſpriſion of 
Treaſon. 24,2526. 


Where an Alien ſhall be tried per medietatem linguæ, 
and where not. 3 27. 
Where Trials may be in forein Counties. ib. 
Where a Trial may be in the County where the 
. Kivgs Bench firs during the Term, ib, 
How the Trial of a Peer and a common perſon 

differs, and the form of the Trial. 


28,293 
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In what cafes a Peer ſhall be tried by Peers, and 
in what not. | 30. 
What Lords ſhall be tried by Peers, and what 
not. ib. 
In what caſes a. man muſt be tried by a Jury of 
that County in which the Indictment was taken, 
and in what not h 34. 
How a Murder committed out of the Realm {hall 
be tried. W 
How a Murder ſhall be tried where the Blow 
was given out. of the Realm, or upon the 
Sen, and the party died within the „ 

| / ibid. 

How a Murder ſhall be tried when the ſtroke 
is in the County, and the death in another, 


þ ib. 
How the Trial ſhall be where the Felony is done 
in one County , and the Acceſſory in another, 
49-135- 

Where Criminal Cauſes ſhall receive their Trial. 
80. 

How the Lord Steward may proceed upon the 
Statute of 2 E. 6. cap. 24. to try an Acceſſory in 


. another County. 136. 
Where a Blow is given in any Court, ( ſedente Cu- 
ria,) how the Trial ſhall be. 141. 


Tumbrel ; vide Pillory. 
Turneament 5. 
Turneamentum, uade ? 
None ought to Turney without the Kings li- 


cenſe. ibid. 
Where it ſhall be Felony to kill another at a Juſt or 


Turneament, and where not. $5,160, 
Value. 

How the Value of any thing ſhall be conſtru- 

ed. 105. 
Verdict. 

No privy Verdict can be given in caſe of Felony ot 

Treaſon. Io. 
aſary. 

The Definition and Derivation of ic. ISI. 

Uſury againſt the Law of God, and the Laws of the 

Realm, þ 151,152. 

Why Uſury was permit ted for an Hebrew to an 

Infidel. 151. 


The ancient puniſhment of Uſury. 151,152. 
Vaſt ſumms that the Kings in former times re- 
ccived of the Jews tor Uſury. 151. 


witchcraft. 


When Witchcraft was made Felony, and how an- 
ciently it was puniſhed. 44 


The deſcription of - a Conjurer, a Witch, an En- 


chanter, and a Sorcerer. ibid. 
An Expoſition upon the Statute of 1 Jac. cap. 12. 
concerning Witchcraft. 45,46. 


Where there may be Acceſſories afrer che Wich- 


craft committed as well as before. 75 N 
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The puniſhment of Witches, Impoſtors , or the 
like. ; ; 


46. 


witneſſes, 


Where Witneſſes or Accuſers are requiſite in In- 


dictments and Trials of Treaſen, or Miſprifion 
of Treaſon. . 24,25,26, 


No Witneſſe or Accuſer by hear-ſay in caſe of 


een 25. 
Where Witneſſes ſhall be examined upon oath 
againſt rhe King in Criminal Cauſes. 79. 


Nomen. 


An Expoſition upon the ſtatute of 3 H. 7. cap. 2. 
cencetning the carrying away of women againſt 


thꝛir will. 61. 

Te what women tis Statute extendeth, and to 

what not. ibid 
Mooll. 


Where ir ſhall be Felony to tranſport Wooll. 


95. 

Whar a Sack, Pocher, Sarpler, Weigh, 
Wrapper, Todd and Stone of Wooll figniſie. 
96, 


Writs, 
The Writ ed jura Regia, where it lies, 100. 


Where a Writ may be deviſed for the better execu- 
tion of the Statute. 162. 


